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GUIDANCE NOTE
This Use of System Agreement is not relevant to most district heating schemes, as they are currently structured in the United Kingdom.  
It may be relevant to a district heating scheme that has separated out (‘unbundled’) ownership and operation of a heat distribution network from the functions and businesses of heat generation and heat supply – see diagram below for an illustration of the structure anticipated. 
[image: ]
This agreement assumes an arrangement which is fundamentally similar to regulated gas and electricity networks where:
· an energy distributor (here, PipeCo) owns an energy distribution network (here, the Heat Network which is a collection of heat network assets, the extent of which is to be specified in Schedule 1 (Energy Network));
· the distributor operates and maintains the distribution network (although, through separate contract(s), it might outsource operation and/or maintenance to third parties who owe it a duty of care in respect of the work and services they provide);
· the distributor grants an energy supplier (here, [ESCo]) the right to use the distribution network to convey energy (here, heat) from energy (here, heat) production assets putting energy into the network (at Entry Points) to consumers taking energy (here, heat) from the network (at Exit Points); and
· the distributor (PipeCo) charges the energy supplier ([ESCo]) according to its use of the network in serving its customers.
It also assumes that PipeCo is primarily a network asset holding company (for investment purposes) which does not actively “manage” the network. Once the network is designed and built, management of inputs and outputs must therefore sit with ESCo (or another entity).  PipeCo merely maintains the network. It assumes that [ESCo] is both generator and supplier.
This form of contract provides drafting for either PipeCo or ESCo to terminate for fault and require the transfer of contracts and assets (where relevant) to an incoming “Replacement Network Operator” or “Replacement Supplier” as relevant. The suggested ability of both parties to force a transfer of the agreement/ assets to a replacement operator or a replacement supplier will need tailored to the wider contractual matrix/ model for the scheme. It is unlikely that on one scheme both parties will have this ability: one party is likely to have a more enduring “interest” than the other due to the wider commercial / governance model. This form of contract does not deal with the design and build of the initial network or any network extension.  Design and build could be addressed through a number of industry standard form contracts. It could be procured by PipeCo or by someone else and adopted by PipeCo. Where the initial network or any network extension is adopted by PipeCo, the template Connection and Adoption Agreement could be adapted for use by PipeCo.
The structuring assumption underlying this Use of System Agreement is far from the only possible or valid structure and, even adopting the structure described above, there could be a wide range of variant approaches to aspects of the commercial structuring and contracting matrix. Therefore, it is very likely that this template Use of System Agreement will serve only as a starting point for drafting of an agreement that will need to be developed significantly and tailored to the particular characteristics of a given, unbundled district heating scheme. Public sector bodies should take into consideration any public accounting impacts when entering into agreements.
Unlike regulated gas and electricity networks, there is not (at present) a heat-specific regulator and only general principles of consumer protection law and competition law apply to every district heating scheme. Public sector schemes will also need to take into account procurement law and work within appropriate powers.  Pending heat regulation, it is anticipated that the architects of the particular district heating scheme will be putting in place a system of overall governance arrangements appropriate to the particular characteristics of their scheme and the stakeholders involved (including the types of consumers taking heat) to ensure a robust structure. With that in mind, references are included to a Governing Body, and rights of the Governing Body to enforce certain provisions of this Use of System Agreement in certain serious default or termination scenarios.  They are included as markers only and the architects of the particular district heating scheme will need to adapt as appropriate. 

THIS DOCUMENT IS RELEASED TO BE USED AS A DRAFTING TEMPLATE, TAILORED AND DEVELOPED FURTHER FOR THE SPECIFICS OF THE PARTICULAR PROJECT.
Neither the content of the above guidance, nor the drafting of this template document, is intended to constitute or to replace the need for expert legal advice, which should be sought on every district heating project. No liability is accepted for use of this template document. All liabilities are excluded to the fullest extent permitted by law.
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THIS AGREEMENT is dated [DATE]
PARTIES
[bookmark: a197508][FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS](ESCo); and
[bookmark: a204605][FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS](PipeCo),
(and each a “Party” and Parties shall be construed accordingly).
RECITALS
[bookmark: a829662]PipeCo is the owner[footnoteRef:1] of a network of district heating[cooling] pipes and ancillary equipment [and an electricity network and ancillary equipment] serving [area/development]. [1:  This could be expanded upon to explain how PipeCo came to own the network.  As drafted, this Agreement does not address the laying out of the heat network but this may be a desirable addition on some projects.] 

ESCo has the right[footnoteRef:2] to supply energy to customers connected to PipeCo’s network[s] [and to connect additional customers to PipeCo’s network[s]]. [2:  This could be expanded upon to explain where the right arises from and the degree of exclusivity.] 

[bookmark: a200918]ESCo wishes to make use of PipeCo’s network[s] on the terms and conditions of this Agreement.
[bookmark: main]AGREED TERMS
[bookmark: a467951][bookmark: _Toc120620255]Interpretation
The following definitions and rules of interpretation apply in this Agreement.
[bookmark: a290020]Definitions:
Applicable Law: any law applicable in England, including any common law, statute, statutory instrument or other delegated or subordinate legislation or any international law, any proclamation, byelaw, rule, order, notice of any competent body, together with any applicable regulatory policy, guidance, direction, industry code or judgment of a relevant court of law, or directives or requirements of any Regulatory Body.
Background IPR: any and all IPRs that are owned by or licensed to either Party and which are or have been developed independently of this Agreement (whether prior to the Effective Date or otherwise).
Business Day: a day, other than a Saturday, Sunday or public holiday in England, when banks in London are open for business.
Change: any change to this Agreement including to any of the Services.
Change Control Note: the written record of a Change agreed or to be agreed by the Parties pursuant to the Change Control Procedure.
Change Control Procedure: the procedure for changing this Agreement, as set out in Schedule 11 (Change control procedure).
Change in Law: the occurrence of any of the following after the date of this Agreement:
the enactment or commencement of any new Applicable Law, other than any Applicable Law which on the date of this Agreement had been published:-
in a draft Bill as part of a Government Departmental consultation paper;
in a Bill laid before Parliament;
in a draft statutory instrument; or 
the modification or repeal of any Applicable Law;
a change in the interpretation, application, or enforcement of any Applicable Law;
any applicable judgment of a relevant court of law which changes a binding precedent; or
the imposition of a requirement by a competent authority, having the force of law, for an additional Authorisation that was not required on the date of this Agreement.
Change Request: a written request (in the case of ESCo) or a recommendation (in the case of PipeCo) for a Change which is submitted by one Party to the other pursuant to the Change Control Procedure.
Charges: the Service Charges, the Transitional Assistance Service Charges and any other charges which may become due and payable pursuant to this Agreement.
Confidential Information: any information, however conveyed or presented, that relates to the business, affairs, operations, customers, processes, budgets, pricing policies, product information, strategies, developments, trade secrets, know-how, personnel and suppliers of the disclosing Party, together with all information derived by the receiving Party from any such information and any other information clearly designated by a Party as being confidential to it (whether or not it is marked "confidential"), or which ought reasonably be considered to be confidential.
Connection: the addition of an Entry Point or Exit Point not forming part of the Energy System at the Services Commencement Date.
Consents: all permissions, consents, approvals, certificates, permits, licences, agreements and authorities (whether statutory, regulatory, contractual or otherwise) necessary for the provision of the Services.
Consumer Prices Index: the Consumer Prices Index as published by the Office for National Statistics from time to time, or failing such publication, such other index as the Parties may agree most closely resembles such index.
Contract Year: a period of 12 months (or such shorter period if this Agreement is terminated earlier), commencing on the Services Commencement Date and/or each anniversary of the Services Commencement Date.
Critical Service Failure: an event where PipeCo's performance of any Service falls to, or below, any of the Critical Service Levels for that Service.
Critical Service Levels: has the meaning set out in Schedule 3Part 3 (Service levels).
Customer: a customer of ESCo receiving a Heat Supply [and/or an Electricity Supply, as the context requires].
Default: any default of either Party in complying with its obligations under this Agreement.
Dispute: any dispute under this Agreement.
Dispute Resolution Procedure: the dispute resolution procedure set out in clause 23 (Dispute resolution procedure).
Distribution Services: the operation and maintenance of the Energy Network in accordance with this Agreement to allow the passage of Heat through the Heat Network [and, where applicable, electricity through the Electricity Network]. 
Documentation: all technical specifications, user manuals, operating manuals, process definitions and procedures, and all such other documentation as:
1. is required to be supplied by PipeCo to ESCo to enable it to connect to or use the Energy Network; and
is required to be developed by PipeCo in order to enable ESCo to connect to or use the Energy Network or to enable PipeCo to provide the Services.
Due Date: has the meaning give in clause 7.3 (Charging and invoicing).
Effective Date: has the meaning given to it in clause 2.1 (Commencement).
[Electricity Entry Point: any point identified as such in Schedule 1Part 2 (Electricity Network), as may be modified from time-to-time in accordance with this Agreement.]
[Electricity Exit Point: any point identified as such in Schedule 1Part 2 (Electricity Network), as may be modified from time-to-time in accordance with this Agreement.]
[Electricity Network: the network of network of wires and ancillary plant and equipment, and Electricity Entry Points and Electricity Exit Points, more particularly described in Schedule 1Part 2 (Electricity Network), as may be modified from time-to-time in accordance with this Agreement.]
[Electricity Supply: the supply of electricity by ESCo to Customers from electricity delivered to Electricity Exit Points.]
Energy: Heat [or, where applicable, electricity].
Energy Supply: Heat Supply [or Electricity Supply, as the context requires].
Energy Network: the Heat Network [and, where applicable, the Electricity Network].
Entry Point: a Heat Entry Point [or an Electricity Entry Point, as the context requires].
ESCo's Data: any data (including any Personal Data relating to the staff, customers or suppliers of ESCo), documents, text, drawings, diagrams, images or sounds (together with any database made up of any of those), embodied in any medium, that are supplied to PipeCo by or on behalf of ESCo.
ESCo's Equipment: has the meaning given to it in Schedule 2 (ESCo’s Equipment).
ESCo's Exit Manager: the person identified as such in Part 1 of Schedule 9 (Representatives) (or any replacement notified by ESCo to PipeCo from time to time) being the person responsible for managing the Exit Plan on behalf of ESCo.
ESCo's Representatives: the person identified as such in Part 1 of Schedule 9 (Representatives) (or any replacement notified by ESCo to PipeCo from time to time), being the person responsible for managing ESCo's overall relationship with PipeCo.
ESCo's Responsibilities: the responsibilities of ESCo as specified in Schedule 4 (ESCo's responsibilities).
ESCo's Services Manager: the person identified as such in Part 1 of Schedule 9 (Representatives) (or any replacement notified by ESCo to PipeCo from time to time) being the person responsible for managing the Services on behalf of ESCo.
Exit Manager: the ESCo Exit Manager or the PipeCo Exit Manager, as applicable, and ‘Exit Managers’ shall be construed accordingly.
Exit Plan: the plan for the provision of the Transitional Assistance Services in the event of the expiry or termination of this Agreement for any reason, as set out in the Annex to Schedule 12 (Exit plan and service transfer) as may be amended from time to time in accordance with clause 22 (Exit and service transfer).
Exit Point: a Heat Exit Point [or an Electricity Exit Point, as the context requires].
Force Majeure Event: means the occurrence after the date of this Agreement of any event beyond the reasonable control of a Party, which cannot reasonably be avoided or overcome by that Party and which is not attributable to the acts or omissions of that Party and which may include (but is not limited to):-
1. [bookmark: _Ref352704179]war, hostilities (whether war be declared or not), invasions, act of foreign enemies, civil war, sabotage, piracy;
1. rebellion, terrorism, revolution, insurrection, military or usurped power, riot, civil commotion or disorder;
1. ionising radiation or contamination by radio‑activity, except as may be attributable to ESCo and/or any ESCo Related Parties or the Developer and/or any Developer Related Parties is the source or cause of such radiation or contamination;
1. chemical or biological contamination of the Energy Network and/or the communal energy supply from any of the events referred to in paragraph (a) above; or
1. contamination, the presence of which was caused by the release, discharge, spillage or deposit of that contamination by a third party; 
1. operation of the forces of nature such as earthquake, hurricane, lightning, typhoon or volcanic activity;
1. explosions, fires or destruction of plant, machinery or premises;
1. acts, inactions, defaults or restraint of a statutory undertaking, government or public authority,  whether lawful or unlawful, except for:-
acts for which the relevant Party has assumed the risk by virtue of other provisions of this Agreement;
(a) acts which the relevant Party should reasonably have anticipated and against which it should reasonably have mitigated; and
any lack of Authorisation, licence or approval necessary for the performance of this Agreement which is to be issued by any public authority unless ESCo or the Developer (as applicable) has failed to apply for any such Authorisation in accordance with Good Industry Practice;
1. strikes, lockouts or labour disputes generally affecting the construction industry or energy generation industry or any supply chain related to or, service or supply to such industries, or a significant sector of any of them;
1. the discovery of fossils, antiquities or unexploded ordnance at the Development;
1. failure or interruption of supply of any utilities serving the Energy Network; 
1. epidemics or pandemics; and
which directly causes either Party to be unable to comply with all or a material part of its obligations under this Agreement provided that it shall not include events or circumstances which delay or prevent the ability of the Relevant Party to make any payments when due under this Agreement.
Good Industry Practice: those practices, methods, specifications and standards which comply with all Applicable Law, applicable Standards and Authorisations that a competent and experienced contractor in the district heating industry would be expected to use and/or adopt in relation to the provision of comparable works and services which are substantially similar to the works and/or services (as applicable) or the relevant part of them to be delivered pursuant to this Agreement, having regard to factors such as the nature and size of the Parties, the Service Levels, the Term, the pricing structure and any other relevant factors.
[Governing Body: [NAME].[footnoteRef:3]] [3:  Placeholder reference to the entity/body with rights to re-tender the provision of the Energy Services upon expiry or early termination of ESCo’s right to provide the Energy Services.] 

Group: in relation to a company, that company, any subsidiary or holding company [from time to time OR at the date of this Agreement] of that company[, and any subsidiary [from time to time OR at the date of this Agreement] of a holding company of that company].
Group Company: in relation to a company, any member of its Group.
Heat: thermal energy, as specified in Schedule 1Part 1 (Heat Network).
Heat Entry Point: any point identified as such in Schedule 1Part 1 (Heat Network), as may be modified from time-to-time in accordance with this Agreement.
Heat Exit Point: any point identified as such in Schedule 1Part 1 (Heat Network), as may be modified from time-to-time in accordance with this Agreement.
Heat Network: the network of heat pipes and ancillary plant and equipment, and Heat Entry Points and Heat Exit Points, more particularly described in Schedule 1Part 1 (Heat Network), as may be modified from time-to-time in accordance with this Agreement.
Heat Supply: the supply of Heat by ESCo to Customers from Heat delivered to Heat Exit Points.[footnoteRef:4] [4:  Further detail may be useful – eg to identify types of Customer, types of connected network, types of connection point or metering.] 

holding company: has the meaning give in clause 1.5 (Interpretation).
Initial Term: the period commencing on the [Effective Date OR Services Commencement Date] and ending on the [NUMBER] anniversary of the [Effective Date OR Services Commencement Date].
Insolvency Event: in respect of either Party:
1. other than for the purposes of a bona fide reconstruction or amalgamation, such Party passing a resolution for its winding up, or a court of competent jurisdiction making an order for it to be wound up or dissolved, or that Party being otherwise dissolved; or
the appointment of an administrator of, or the making of an administration order in relation to, either Party, or the appointment of a receiver or administrative receiver of, or an encumbrancer taking possession of or selling, the whole or any part of the entity's undertaking, assets, rights or revenue; or
that Party entering into an arrangement, compromise or composition in satisfaction of its debts with its creditors or any class of them, or taking steps to obtain a moratorium, or making an application to a court of competent jurisdiction for protection from its creditors; or
that Party being unable to pay its debts, or being capable of being deemed unable to pay its debts, within the meaning of section 123 of the Insolvency Act 1986; or
that Party entering into any arrangement, compromise or composition in satisfaction of its debts with its creditors.
IPRs: any and all intellectual property rights of any nature anywhere in the world whether registered, registrable or otherwise, including patents, utility models, trade marks, registered designs and domain names, applications for any of the foregoing, trade or business names, goodwill, copyright and rights in the nature of copyright, design rights, rights in databases, moral rights, know-how and any other intellectual property rights which subsist in computer software, computer programs, websites, documents, information, techniques, business methods, drawings, logos, instruction manuals, lists and procedures and particulars of customers, marketing methods and procedures and advertising literature, including the "look and feel" of any websites.
Mandatory Policies: ESCo's business policies [and codes] [attached OR listed] in Schedule 8 (Policies)[, as amended by notification to PipeCo from time to time].
month: a calendar month, and monthly: shall be interpreted accordingly.
Network Operating Parameters: the operating parameters, thresholds and other criteria with which ESCo’s use of the Energy Network must comply, as set out in Schedule 1 (The Energy Network). 
Personal Data: means any information relating to an identified or identifiable natural person that is processed by PipeCo as a result of, or in connection with, the provision of the services under this Agreement; an identifiable natural person is one who can be identified, directly or indirectly, in particular by reference to an identifier such as a name, identification number, location data, an online identifier or to one or more factors specific to the physical, physiological, genetic, mental, economic, cultural or social identity of that natural person.
Personnel: in respect of a Party, all employees, staff, other workers, agents, contractors and consultants of that Party who are engaged from time to time in the discharge of that Party’s obligations under this Agreement.
PipeCo’s Data: any data (including any Personal Data relating to the staff, customers or suppliers of PipeCo), documents, text, drawings, diagrams, images or sounds (together with any database made up of any of those), embodied in any medium, that are supplied to ESCo by or on behalf of PipeCo.
PipeCo's Equipment: the Energy Network and any other plant or equipment belonging to or provided by PipeCo or its Subcontractors (but not hired, leased or loaned from ESCo) for the provision of the Services.
PipeCo's Exit Manager: the person identified as such in Part 2 of Schedule 9 (Representatives) (or any replacement notified by PipeCo to ESCo from time to time) being the person responsible for managing the Exit Plan on behalf of PipeCo.
PipeCo's Premises: any premises in the possession or control of PipeCo from which the Services are delivered, in whole or in part or in which records relating to the Services are kept.
PipeCo's Representative: the person identified as such in Part 2 of Schedule 9 (Representatives) (or any replacement notified by PipeCo to ESCo from time to time) as the person responsible for managing PipeCo's overall relationship with ESCo.
PipeCo's Responsibilities: the responsibilities of PipeCo as specified in Schedule 5 (PipeCo's responsibilities).
PipeCo's Services Manager: the person identified as such in Part 2 of Schedule 9 (Representatives) (or any replacement notified by PipeCo to ESCo from time to time) being the person responsible for managing the Services on behalf of PipeCo.
Regulatory Body: any government department and regulatory, statutory and any other entity, committee and body which, whether under statute, rules, regulations, code of practice or otherwise, is entitled by any Applicable Law to supervise, regulate, investigate or influence the matters dealt with in this Agreement or any other affairs of ESCo.
Relevant Change in Law: any Change in Law which requires a change in ownership of the Heat Network [or, where applicable, the Electricity Network] or which affects the performance of the Services or the setting of the Charges.
Remediation Notice: has the meaning given to it in clause 19.1 (Remediation plan process).
Remediation Plan: the plan agreed in accordance with clause 20 (Remediation plan process) for the resolution of a Default.
Remediation Plan Process: the process for resolving Defaults as set out in clause 20 (Remediation plan process).
Replacement Network Operator: any replacement supplier of the Services appointed by [Governing Body] from time to time.[footnoteRef:5] [5:  The Replacement Network Operator provisions in this Agreement assume a contract matrix that includes rights being given or reserved in another document(s) to replace ESCo with a replacement supplier – for example, in the event of expiry or early termination of a concession agreement or other agreement granting ESCo a terminable right to supply heat to customers.] 

Representatives: ESCo's Representatives and/or PipeCo's Representatives.
Safety Policy: PipeCo’s policy for safe access to PipeCo’s Premises, as set out in Schedule 8Part 1 (Safety policy) and any amendment or replacement as may be notified by PipeCo to ESCo.
Service Charges: the charges which become due and payable by ESCo to PipeCo in respect of the Services, which shall be calculated in accordance with Schedule 5 (Charges and deductions).
Service Credits: the sums attributable to a Service Failure as specified in Part 2 of Schedule 5 (Charges and deductions).
Service Failure: a failure by PipeCo to deliver any part of the Services in accordance with the Service Levels.
Service Levels: the service levels to which the Services are to be provided, as set out in Schedule 3Part 3 (Service levels) as may be amended from time to time in accordance with this Agreement.
Services: the Distribution Services and any other services specified in Schedule 3Part 2 (Services description).
Services Commencement Date: the date specified as such in Schedule 3Part 1 (Services Commencement Date) for the commencement of the Services.
Services Managers: ESCo's Services Manager and PipeCo's Services Manager.
Standards: means [NOTE: SET OUT APPLICABLE STANDARDS – FOR EXAMPLE:
(a)	IET Wiring Regulations BS 7671:2008 (2011);
(b)	British Standards and BS Codes of Practice and EN Standards;
(c)	Any requirements of the Local Fire Prevention Officer/LFCA;
(d)	Any requirements of the local Distribution Network Operator;
(e)	All relevant BSRIA Guides
(f)	All relevant CIBSE Codes, including without limitation “CP1 Heat Networks: Code of Practice for the UK (2020)”, [Heat Trust Scheme Rules]]
Term: the period of the Initial Term as may be varied by:
1. any extensions to this Agreement which are agreed pursuant to clause 2.2 (Extension of agreement); or
the duration of the Termination Period; or
the earlier termination of this Agreement in accordance with clause 19 (Termination).
Termination Compensation: the sums calculated in accordance with Part 3 of Schedule 5 (Charges and deductions) in order to compensate PipeCo for the loss of this Agreement if PipeCo terminates this Agreement in accordance with clause 19.3 (Termination for ESCo Default) before the expiry of the Initial Term. [Drafting Note: Consider whether any termination compensation ought to be payable by PipeCo to ESCo].
Termination Date: the date of expiry or termination of this Agreement.
Termination Notice: any notice to terminate this Agreement which is given by either Party in accordance with clause 19 (Termination).
Termination Period: the period of up to [SPECIFY] as specified in the Termination Notice pursuant to clause 19.1 (Termination for cause) during which period ESCo may require PipeCo to continue to provide the Services after a Termination Notice has been given provided always that such period may not extend the Initial Term (as extended by clause 2.2).
Transitional Assistance Services: means as set out in Schedule 3Part 2 to this Agreement. 
Transitional Assistance Service Charges: means as set out in Schedule 7 to this Agreement.  
VAT: value added tax as provided for in the Value Added Tax Act 1994.
[bookmark: a317657]Clause, Schedule and paragraph headings shall not affect the interpretation of this Agreement.
[bookmark: a405149]The Schedules and Annexes form part of this Agreement and shall have effect as if set out in full in the body of this Agreement. Any reference to this Agreement includes the Schedules and Annexes.
[bookmark: a290542]A reference to a company shall include any company, corporation or other body corporate, wherever and however incorporated or established.
[bookmark: a956738]A reference to holding company or a subsidiary means a holding company or a subsidiary (as the case may be) as defined in section 1159 of the Companies Act 2006 [and a company shall be treated, for the purposes only of the membership requirement contained in subsections 1159(1)(b) and (c), as a member of another company even if its shares in that other company are registered in the name of:
[bookmark: a576828]another person (or its nominee), whether by way of security or in connection with the taking of security; or
[bookmark: a501261]its nominee].
[For the purposes of determining whether a limited liability partnership is a subsidiary of a company or another limited liability partnership, section 1159 of the Companies Act 2006 shall be amended so that: (a) references in sub sections 1159(1)(a) and (c) to voting rights are to the members' rights to vote on all or substantially all matters which are decided by a vote of the members of the limited liability partnership; and (b) the reference in section 1159(1)(b) to the right to appoint or remove a majority of its board of directors is to the right to appoint or remove members holding a majority of the voting rights.]
[bookmark: a837563]Unless the context requires otherwise, words in the singular include the plural and in the plural include the singular.
[bookmark: a393528]Unless the context requires otherwise, a reference to one gender shall include a reference to the other genders.
[bookmark: a734573]A reference to a statute or statutory provision is a reference to it as amended, extended or re-enacted from time to time.
[bookmark: a391286]A reference to a statute or statutory provision shall include all subordinate legislation made from time to time under that statute or statutory provision.
[bookmark: a742531][A reference to writing or written includes email].
[bookmark: a963973]A reference to this Agreement or to any other agreement or document referred to in this Agreement is a reference to this Agreement or such other agreement as varied or novated (in each case, other than in breach of the provisions of this Agreement) from time to time.
[bookmark: a136062]References to clauses, Schedules and Annexes are to the clauses, Schedules and Annexes of this Agreement and references to paragraphs are to paragraphs of the relevant Schedule.
[bookmark: a283888]Any words following the terms including, include, in particular, for example or any other similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or terms preceding those terms.
[If there is an inconsistency between the clauses, Schedules and Annexes, the provisions in the clauses shall prevail in preference to the Schedules and Annexes, and the provisions of the Schedules shall prevail over the provisions of any Annex.]
[bookmark: a179139][bookmark: _Toc120620256]Commencement and duration
[bookmark: _Ref11576950][bookmark: a698912]This Agreement shall take effect on the later of:
[the date that [Note: insert any conditions precedent]; and]
the date of this Agreement,
(the ‘Effective Date’) and shall continue for the Term.
[bookmark: a202013]If ESCo[footnoteRef:6] wishes to extend this Agreement beyond the expiry of the Initial Term, it shall give PipeCo at least [NUMBER] months' written notice of such intention prior to the expiry of the Initial Term [provided always that ESCo shall not be entitled to extend the Initial Term by more than [NUMBER] years]. If ESCo gives such notice then the Parties shall negotiate in good faith to agree the terms of such extension by not later than [NUMBER] months prior to the expiry of the Initial Term. [6:  The project sponsor may wish to reserve to the Governing Body or another entity the right to extend the Initial Term.] 

[bookmark: a326873][If ESCo does not wish to extend this Agreement beyond the Initial Term or the Parties cannot agree the terms of such extension, this Agreement shall expire on the expiry of the Initial Term. After such expiry, ESCo shall have no further right to use the Energy Network][If the Parties have not agreed the terms of such extension by not later than [NUMBER] months prior to expiry of the Initial Term, the provisions of clause 22 (Exit and service transfer) and the Exit Plan shall apply.][footnoteRef:7] [7:  As drafted, this Agreement gives PipeCo monopoly rights to allow/refuse access at the end of the Initial Term.  Depending upon the structure of the district heating network and associated supply rights, Parties should consider how they are addressing continuity of supply to customers. How that is addressed in this Agreement will need to follow whether and how continuity in supply is secured across the matrix of heat contracts.] 

[bookmark: _Toc120620257][bookmark: a178138]Right to connect to and to use the Energy NETWORK 
[bookmark: _Ref272328726]Subject to ESCo complying with its obligations under this Agreement, it shall have the right to receive the Distribution Services on the terms set out in this Agreement.
The Parties shall comply with the provisions of Schedule 6 (New Connections and modifications to Entry Points and Exit Points) in respect of new Connections and modifications of existing Entry Points and Exit Points.[footnoteRef:8] [8:  This Agreement assumes that some initial Entry Points and Exit Points will already be connected at the date of issue, plus some basic provisions around modification of those existing connections and the adding of new connections. These provisions will need review and development according to the requirements of the particular district heating scheme, including the commercial structure, allocation of roles, etc.] 

ESCo acknowledges that its right to receive the Distribution Services, to alter any Entry Points or Exit Points and to make new Connections is subject to the certain Network Operating Parameters set out in Schedule 1 (The Energy Network).
[bookmark: _Ref11588740]If ESCo’s use of the Energy Network exceeds or otherwise contravenes the Network Operating Parameters:
PipeCo shall have no liability in respect of any resulting Service Failure;
PipeCo shall have the right to restrict or suspend ESCo’s use of the Energy Network until ESCo has restored conditions to comply with the Network Operating Parameters; and
ESCo shall indemnify PipeCo for the reasonable cost of repairing any damage thereby caused to the Energy Network.
[bookmark: _Toc120620258][bookmark: _Ref1825072]Maintenance of the Energy Network 
PipeCo shall operate and maintain the Energy Network and shall have the right to modify, upgrade and replace the Energy Network in accordance with the terms of this clause 4 (Maintenance of the Energy Network).
In operating, maintaining, repairing, modifying, upgrading or replacing the Energy Network or any part of it, PipeCo shall: 
[bookmark: a292888]comply with Applicable Laws and Good Industry Practice;
[bookmark: a699699]obtain, maintain and comply with all Consents;
[bookmark: a558566]comply with PipeCo’s Responsibilities; and
subject to clause 5 (Service levels), maintain the capability of the Energy Network to, at least, meet the Service Levels.
[bookmark: a113713][bookmark: _Toc120620259]Service Levels
[bookmark: a183616]PipeCo shall ensure that the Services meet or exceed the Service Levels at all times from the Services Commencement Date (subject to any modification of the Service Levels agreed between the Parties pursuant to Schedule 6 (New Connections and modifications to existing Entry Points and Exit Points), Schedule 11 (Change Control Procedure) or otherwise agreed in writing between the Parties). 
[bookmark: a763024]If there is a Service Failure, PipeCo shall:
[bookmark: a766628]notify ESCo immediately of the Service Failure;
[bookmark: a216254]provide ESCo with a Remediation Plan in accordance with clause 20 (Remediation plan process);
[bookmark: a706271]deploy all additional resources and take all remedial action that is necessary to rectify or to prevent the Service Failure from recurring; and
[bookmark: a981276]carry out the actions identified in Remediation Plan in accordance with its terms.
[bookmark: a147292]Subject to the limit set out in clause 17.5.1 (PipeCo’s liability cap), PipeCo shall automatically credit ESCo with the applicable Service Credits. Service Credits shall either be shown as a deduction from the amount due from ESCo to PipeCo in the next invoice then due to be issued under this Agreement, or PipeCo shall issue a credit note against a previous invoice and the amount for the Service Credits shall be repayable by PipeCo as a debt within [NUMBER] Business Days of issue of the credit note. [The Parties agree that any such Service Credits have been calculated as, and are, a genuine pre-estimate of the loss likely to be suffered by ESCo.]
[bookmark: a748303][bookmark: a586531]PipeCo shall provide ESCo with a [monthly] report detailing its performance in respect of each of the Service Levels.
[A review meeting to assess the performance of PipeCo in the delivery of the Services shall be held at [six-monthly] intervals throughout the Term. Each meeting shall be attended by senior representatives of ESCo and of PipeCo, together with the Services Managers.]
[bookmark: a986219]ESCo and PipeCo shall review the Service Levels every [NUMBER] months throughout the Term and make any changes in accordance with the Change Control Procedure to reflect changes in the Services Description, changes in Entry Points and/or Exit Points and/or Change in Law.
[bookmark: _Ref11581475]PipeCo shall have no liability under this clause 5 in respect of any Service Failures (and no Service Credits shall be due) to the extent that that Service Failure is due to either of:
an ESCo Default[footnoteRef:9]; or [9:  This Agreement assumes ESCo is generator and supplier.] 

a Force Majeure Event.
[bookmark: _Ref1920702][bookmark: _Toc120620260]Interference with the provision of the services
[bookmark: _Ref1922773][bookmark: a927103]If PipeCo becomes aware that any ESCo Default(s) is causing or is likely to cause a Service Failure:
[bookmark: _Ref1920327]PipeCo shall notify ESCo as soon as reasonably practicable, giving such details as are reasonable in the circumstances; 
if such ESCo Default causes a Service Failure, PipeCo shall have the rights and relief set out in 5.7 (No liability for Service Failure) and clause 6.1.3(b) (Entitlement to payment);
[bookmark: a967542]PipeCo shall:
[bookmark: a560829][have the right to suspend performance of the Services][continue to provide the affected Services in accordance with this Agreement as best as it is able to in the circumstances]; and
[bookmark: a291319]be entitled to be paid for the provision of the Services which have been affected by ESCo's Default(s), together with any additional costs reasonably incurred by PipeCo as consequence of ESCo Default(s).
[bookmark: a775687]ESCo may challenge any notice received from PipeCo pursuant to clause 6.1.1 (Notification of ESCo's default) if it believes, in its reasonable opinion, that the alleged ESCo Default should not prevent PipeCo from performing the Services in accordance with the Service Levels and this Agreement. Any resulting disputes regarding the occurrence or impact of an ESCo Default which cannot be resolved within [NUMBER] Business Days may be referred by either Party for resolution in accordance with the Dispute Resolution Procedure.
[bookmark: a516617]If either Party becomes aware of any other incident or circumstances likely to cause an interruption to or material degradation in the delivery of the Services (whether or not resulting in a Service Failure):
[bookmark: a606203]it shall notify the other as soon as reasonably practicable;
[bookmark: a317443]PipeCo shall respond [without delay] to all queries and requests for information from ESCo about any such incident[, noting that ESCo may be required to comply with statutory or other regulatory timescales];[footnoteRef:10] [10:  Anticipating customer service standards imposed by (future) legislation or voluntary participation in a customer protection scheme, such as Heat Trust. See Heat Trust Scheme Rules at https://www.heattrust.org/the-scheme-rules.] 

without prejudice to the provisions of clause 5 (Service levels), clause 6.1 and clause 16 (Force majeure), PipeCo shall use all comply with Applicable Laws and shall use reasonable endeavours to restore the Service as soon as reasonably practicable; and
each of the Parties shall take reasonable steps to mitigate the effects of such interruption to or deterioration in the Services.
[bookmark: a324960][bookmark: _Toc120620261]Charging and invoicing
[bookmark: a755715]In consideration of the provision of the Services by PipeCo in accordance with the terms and conditions of this Agreement, ESCo shall pay the Charges to PipeCo in accordance with Schedule 5 (Charges and deductions).
[bookmark: a889575]PipeCo shall invoice ESCo for payment of the Charges at the time the Charges are expressed to be payable in accordance with Schedule 7 (Charges and deductions). All invoices shall be directed to ESCo's Representative. Any such invoices shall take into account any Service Credits which have been accrued in the previous period.
[bookmark: a753105]ESCo shall pay the Charges which have become payable in accordance with Schedule 7 (Charges and deductions) within [NUMBER] days of receipt of an undisputed invoice from PipeCo (Due Date).
[bookmark: a471424]If ESCo receives an invoice which, acting in good faith, it reasonably believes includes a sum which is not validly and properly due:
[bookmark: a141377]ESCo shall notify PipeCo in writing as soon as reasonably practicable;
[bookmark: a975686]ESCo's failure to pay the disputed Charges shall not be deemed to be a breach of this Agreement;
[bookmark: a693185]ESCo shall pay the balance of the invoice which is not in dispute by the Due Date (‘undisputed sum’);
[bookmark: _Ref11585969][bookmark: a915040]to the extent that, following resolution of the Dispute, it is agreed or determined that ESCo’s liability in respect of the amount demanded by PipeCo:
is greater than any undisputed sum ESCo has already paid to PipeCo, then ESCo shall pay that additional amount to PipeCo and PipeCo may charge interest on that additional amount in accordance with clause 7.7 (Interest on late payment) from the original Due Date until the date of payment;
[bookmark: a155902]is less than any undisputed sum ESCo has already paid to PipeCo, then PipeCo shall refund to ESCo the amount of the over-payment and ESCo shall be entitled to demand interest be added to that amount in accordance with clause 7.7 (Interest on late payment) from the date the over-payment was received by PipeCo until the date of refund to ESCo; and
[bookmark: a388921]where either Party is required to make a balancing payment in accordance with clause 7.4.4, it shall do so within [NUMBER] Business Days and, where PipeCo is required to issue a refund, it shall do so within [NUMBER] Business Days.
[bookmark: a414913]PipeCo shall maintain complete and accurate records of, and supporting Documentation for, all amounts which may be chargeable to ESCo pursuant to this Agreement. Such records shall be retained for inspection by ESCo for [NUMBER] years from the end of the Contract Year to which the records relate.
[bookmark: a997220]PipeCo shall not suspend access to the Energy Network if any payment is overdue unless it is entitled to terminate this Agreement under clause 19.3 (Termination by PipeCo for ESCo's Default) for failure to pay undisputed Charges.
[bookmark: a531591]If a Party fails to make any payment due to the other Party under this Agreement by the due date for payment, then[, without limiting the other Party's remedies under clause 19 (Termination),] the defaulting Party shall pay interest on the overdue amount at the rate of [4]% per annum above [FULL NAME OF BANK]'s base rate from time to time. Such interest shall accrue on a daily basis from the due date until actual payment of the overdue amount, whether before or after judgment. The defaulting Party shall pay the interest together with the overdue amount.
[bookmark: a228714]Except as otherwise provided, the Parties shall each bear their own costs and expenses incurred in respect of compliance with their obligations under this Agreement.
[bookmark: a625762]All sums payable by either Party under this Agreement shall be paid in sterling.
[bookmark: a895841]The Charges are stated exclusive of VAT, which shall be added at the prevailing rate as applicable and paid by ESCo following delivery of a valid VAT invoice.
[bookmark: a536274][bookmark: _Toc120620262][Governance[footnoteRef:11] [11:  This clause and Schedule 10 (Contract and service management) allow for the inclusion of governing principles to be incorporated according to the particular needs of the chosen commercial and contract structure. ] 

The Parties agree to manage this Agreement through the governance structure more specifically detailed in Schedule 10 (Contract and service management).]
[bookmark: a860488][bookmark: _Toc120620263]Change control
Any requirement for a Change shall be subject to the Change Control Procedure.
[bookmark: a868541][bookmark: _Toc120620264]IPRs
[bookmark: a235279]Subject to clause 11 (Grant of licences):
[bookmark: a274907][bookmark: a842089]ESCo shall not acquire any right, title or interest in or to the IPRs of PipeCo or its licensors, including PipeCo's Background IPRs; and
[bookmark: a504647][bookmark: a620840]PipeCo shall not acquire any right, title or interest in or to the IPRs of ESCo or its licensors, including ESCo's Background IPRs.
[bookmark: a787957]Where either Party acquires, by operation of law, title to IPRs of the other referred to in clause 10.1, and this acquisition is inconsistent with the allocation of title set out in that clause 10.1, such IPRs shall be assigned by it to the other Party on the request of the other Party, whenever that request is made.
[bookmark: a516132][bookmark: _Toc120620265]Grant of licences
[bookmark: _Ref1851198][bookmark: _Ref1921556]PipeCo grants to ESCo a royalty-free, non-exclusive, non-transferable licence during the Term to use PipeCo's Data, including the right to grant sub-licences to its subcontractors, provided that any relevant subcontractor has entered into a confidentiality undertaking with ESCo in a form reasonably acceptable to PipeCo.
[bookmark: a760444][bookmark: _Ref1923444][bookmark: a412196]ESCo grants to PipeCo a royalty-free, non-exclusive, non-transferable licence during the Term to use ESCo's Data, including the right to grant sub-licences to its subcontractors, provided that any relevant subcontractor has entered into a confidentiality undertaking with PipeCo in a form reasonably acceptable to ESCo.
[bookmark: a960890]The licences granted in clause 11.1 and clause 11.2 are granted solely to the extent necessary for the performance of the Services in accordance with this Agreement. Neither Party shall use the licensed materials for any other purpose.
[bookmark: _Ref1921689][The Parties shall, if requested by the Governing Body, in accordance with Schedule 12 (Exit plan and service transfer arrangements), grant or procure the grant to the Replacement Network Operator or Replacement Supplier, as applicable, of a licence on like terms to the licence granted in clause 11.2.]
[bookmark: a893034]Neither Party shall have any right to use any of the other Party’s names, logos or trade marks on any of its products or services without the other Party’s prior written consent.
[bookmark: a358171]In the event of the termination or expiry of this Agreement, the licence referred to in clause 11.1 and any licence granted in accordance with clause 11.5 shall terminate automatically and ESCo shall deliver to PipeCo all material licensed to ESCo pursuant to clause 11.1 or clause 11.5 in its possession or control. However, the licences granted pursuant to clause 11.2[ and clause 11.4] shall continue in full force and effect.
[bookmark: a720013][bookmark: _Toc120620266]Data processing
The Parties shall comply with the data processing requirements as set out in Schedule 13 (Data processing).
[bookmark: a353575][bookmark: _Toc120620267]Confidentiality
[bookmark: a455800]Except to the extent set out in this clause 13 (Confidentiality) or where disclosure is expressly permitted elsewhere in this Agreement, each Party shall:
[bookmark: a462986]treat the other Party's Confidential Information as confidential; and
[bookmark: a333250]not disclose the other Party's Confidential Information to any other person without the owner's prior written consent.
[bookmark: a607545]Clause 13.1 shall not apply to the extent that:
[bookmark: a221289]such information was in the possession of the Party making the disclosure, without obligation of confidentiality, prior to its disclosure; or
[bookmark: a255374]such information was obtained from a third party without obligation of confidentiality; or
[bookmark: a798336]such information was already in the public domain at the time of disclosure otherwise than through a breach of this Agreement; or
[bookmark: a787127]such information was independently developed without access to the other Party's Confidential Information.
[bookmark: a267033]Either Party may only disclose Confidential Information it receives from the other to its Personnel who are directly involved in discharge of its obligations under this Agreement and who need to know the information. Such Party shall ensure that its Personnel are aware of, and comply with, these confidentiality obligations.
[bookmark: a338338]Each Party agrees that it shall not, and shall procure that its Personnel do not, use any Confidential Information received from the other Party otherwise than for the purposes of this Agreement.
[bookmark: a633387]Each Party undertakes (except as may be required by law or in order to instruct professional advisers in connection with this Agreement) not to:
[bookmark: a208850]disclose or permit disclosure of any details of this Agreement to the news media or any third party other than its Subcontractors; or
[bookmark: a478352]use the other Party’s name or brand in any promotion or marketing without the prior written consent of that Party.
[bookmark: a167565][At the written request of either Party, the other Party shall procure that any member of its Personnel in receipt of Confidential Information from the other Party signs a confidentiality undertaking prior to commencing any work in connection with this Agreement.]
[bookmark: a415445]Nothing in this clause 13 (Confidentiality) shall prevent either Party from using any techniques, ideas or know-how gained during the performance of this Agreement in the course of its normal business to the extent that this use does not result in a disclosure of the other Party's Confidential Information or an infringement of IPRs.
[bookmark: a822305]On the Termination Date, each Party shall:
[bookmark: a789984]return to the other Party all documents and materials (and any copies) containing, reflecting, incorporating or based on the other Party's Confidential Information;
[bookmark: a141794][at the election of the other Party,] [return or] erase all the other Party's Confidential Information from computer and communications systems and devices used by it, including such systems and data storage services provided by third parties (to the extent technically practicable); and
[bookmark: a624138]certify in writing to the other Party that it has complied with the requirements of this clause, provided that a recipient Party may retain documents and materials containing, reflecting, incorporating or based on the other Party's Confidential Information to the extent required by law or any applicable governmental or regulatory authority. The provisions of this clause shall continue to apply to any such documents and materials retained by a recipient Party.
[bookmark: a102386]Except as expressly stated in this Agreement, no Party makes any express or implied warranty or representation concerning its Confidential Information.
[bookmark: a733031][bookmark: _Toc120620268]Warranties and representations
[bookmark: a981074]Each Party warrants, represents and undertakes that:
[bookmark: a194181]it has full capacity and authority to enter into and to perform this Agreement;
[bookmark: a203903]this Agreement is executed by a duly authorised representative of that Party;
[bookmark: a525692]there are no actions, suits or proceedings or regulatory investigations pending or, to that Party's knowledge, threatened against or affecting that Party before any court or administrative body or arbitration tribunal that might affect the ability of that Party to meet and carry out its obligations under this Agreement;
[bookmark: a696929]once duly executed, this Agreement will constitute its legal, valid and binding obligations;
[bookmark: a737975]its Representative shall be authorised to carry out the matters for which they are expressed to be responsible in Schedule 9 (Representatives);
[bookmark: a566564]it will ensure that the other Party (or its nominee) shall acquire title to any assets sold or transferred to it (or its nominee) in the course of the provision of the Services or pursuant to the operation of the Exit Plan with full title guarantee and free from all encumbrances; and
[bookmark: a213460]it will execute all documents and do all such acts as the other Party may require to perfect the assignment of any IPR pursuant to the operation of the Exit Plan.
Save as provided in this Agreement, no representations, warranties or conditions are given or assumed by either Party in respect of any information which is provided by it to the other and any such representations, warranties or conditions are excluded, save to the extent that such exclusion is prohibited by law.
[bookmark: a598462][bookmark: _Toc120620269]Compliance and change in law
[bookmark: a769680]In performing its obligations under this Agreement, each of the Parties shall comply with:
[bookmark: a188935]the Applicable Laws; and
[bookmark: a169564]the Mandatory Policies.
[bookmark: a405587]With regard to compliance with Applicable Laws, each Party shall:
[bookmark: a400837]inform the other as soon as it becomes aware of any changes in Applicable Laws that may impact on the performance by either Party of its obligations under this Agreement, including any Relevant Change in Law;
[bookmark: a578523]provide the other with timely details of measures it proposes to take and changes it proposes to make to comply with any such changes;
[bookmark: a556219]consult with the other and, if possible, agree with other on the manner, form and timing of changes it proposes to make to meet those changes in the Applicable Laws;
[bookmark: a357414]only implement any such changes in accordance with the Change Control Procedure; and
[bookmark: a173922]use all reasonable endeavours to minimise any disruption caused by any changes in Applicable Laws introduced pursuant to this clause 15.2 (Changes in applicable law).
[bookmark: a217982]If a Change in Law renders unlawful or impossible the performance by either Party of its obligations under this Agreement, the Parties shall seek in good faith to agree such modifications to this Agreement as are necessary to render performance possible and lawful provided that PipeCo shall not be entitled to claim an increase in the Charges as the result of a Change in Law other than a Relevant Change in Law.  [Drafting Note:  Parties to consider any circumstances when they may want to terminate due to change in law].
[bookmark: a702251][bookmark: _Toc120620270]Force majeure
[bookmark: a384171]Subject to the remaining provisions of this clause 16, neither Party to this Agreement shall in any circumstances be liable to the other for any delay or non-performance of its obligations under this Agreement to the extent that such delay or non-performance is due to a Force Majeure Event.
[bookmark: a963660]In the event that either Party is delayed or prevented from or hindered in performing its obligations under this Agreement by a Force Majeure Event, such Party shall:
[bookmark: a898222]give notice in writing of such delay or prevention to the other Party as soon as reasonably possible, stating the commencement date and extent of such delay or prevention, the cause of the delay or prevention and its estimated duration;
[bookmark: a718515]use all reasonable endeavours to mitigate the effects of such delay or prevention on the performance of its obligations under this Agreement; and
[bookmark: a184329]resume performance of its obligations as soon as reasonably possible after the removal of the cause of the delay or prevention.
[bookmark: a323420]A Party cannot claim relief if the Force Majeure Event is attributable to that Party's wilful act, neglect or failure to take reasonable precautions against the relevant Force Majeure Event.
[bookmark: a125676]PipeCo cannot claim relief if the Force Majeure Event is one where a reasonable service provider should have foreseen and provided for the cause in question.
[bookmark: a993112]As soon as practicable following the affected Party's notification, the Parties shall consult with each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the effects of the Force Majeure Event and to facilitate the continued performance of this Agreement. Where PipeCo is the affected Party, it shall take or procure the taking of all steps to overcome or minimise the consequences of the Force Majeure Event in accordance with Good Industry Practice.
[bookmark: a151240]The affected Party shall notify the other Party as soon as practicable after the Force Majeure Event ceases or no longer causes the affected Party to be unable to comply with its obligations under this Agreement. Following such notification, this Agreement shall continue to be performed on the terms existing immediately prior to the occurrence of the Force Majeure Event unless agreed otherwise by the Parties.
[bookmark: a238679]Either Party may, during the continuance of any Force Majeure Event, terminate this Agreement in accordance with clause 19.2 in the circumstances set out in that clause.
[bookmark: a309549][bookmark: _Toc120620271]Limitations on liability[footnoteRef:12] [12:  Parties to consider according to the particular circumstances.  ] 

[bookmark: a189478]Background to the limits and exclusions on PipeCo's liability 
Each Party has obtained insurance cover in respect of its own legal liability for individual claims as set out in clause 18 (Insurance). The limits and exclusions in this clause reflect the insurance cover each Party has been able to arrange and each Party is responsible for making its own arrangements for the insurance of any excess loss.
[bookmark: a789181]Scope of limitations in this clause
 The restrictions on liability in this clause 17 (Limitations on liability) apply to every liability arising under or in connection with this Agreement including but not limited to liability in contract, tort (including negligence), misrepresentation, restitution or otherwise.
[bookmark: a871531][No limitations in respect of deliberate default 
Neither Party may benefit from the limitations and exclusions set out in this clause in respect of any liability arising from its deliberate default.]
[bookmark: a816434]Liability which cannot legally be limited 
Nothing in this Agreement limits any liability which cannot legally be limited, including [but not limited to] liability for:
[bookmark: a193830]death or personal injury caused by negligence, or the negligence of either Party's personnel, agents or subcontractors; or
[bookmark: a973566][bookmark: a368776]fraud or fraudulent misrepresentation.
[bookmark: a109680]Cap on PipeCo's liability
 Subject to clause 17.4 (Liabilities which cannot legally be limited), PipeCo's total aggregate liability are as follows:
[bookmark: a479152]in respect of Services Credits, is limited, in each Contract Year to [PERCENTAGE]% of the Service Charges that are paid [or payable] by ESCo in respect of the applicable Contract Year; and
[bookmark: a521703]in respect of all other claims, losses or damages, whether arising from tort (including negligence), breach of statutory duty, restriction, breach of contract or otherwise under or in connection with this Agreement, shall in no event exceed:
[bookmark: a903992]in respect of any claims recoverable by it under any of the insurances required pursuant to clause 18.1 (Required insurances), the amount recovered by it under such insurances or that would have been recoverable but for breach by PipeCo of its obligations under clause 18 (Insurance); and
in respect of any other claims:
£[AMOUNT] for events arising in the first Contract Year or, if greater, [PERCENTAGE]% of the aggregate of the Service Charges and all other Charges paid [and payable] under or in pursuant to this Agreement in the first Contract Year; and
[bookmark: a478405]£[AMOUNT] for events arising in each subsequent Contract Year or, if greater, [PERCENTAGE]% of the aggregate Service Charges paid [and payable] under or pursuant to this Agreement in the subsequent Contract Year in respect of which the claim arises.
[bookmark: a820573]Cap on ESCo's liability 
Subject to clause 17.4 (Liabilities which cannot legally be limited), ESCo's total aggregate liability is as follows:
[bookmark: a722666]in respect of any claims recoverable by it under any of the insurances required pursuant to clause 18.1 (Required insurances), the amount recovered by it under such insurances or that would have been recoverable by it but for breach by ESCo of its obligations under clause 18 (Insurance); and
in respect of any other claims:
£[AMOUNT] in the first Contract Year or, if greater, [PERCENTAGE]% of the aggregate of the Service Charges and all other Charges paid under or pursuant to this Agreement in the first Contract Year; and
[bookmark: a150009]£[AMOUNT] in each subsequent Contract Year or, if greater, [PERCENTAGE]% of the aggregate of the Charges paid under or pursuant to this Agreement in the subsequent Contract Year in respect of which the claim arises.
[bookmark: a453372]Specific heads of excluded loss [and exceptions from them]
[bookmark: a125669]Subject to clause 17.4 (Liabilities which cannot legally be limited), the types of loss listed in clause 17.7.3 are wholly excluded by the Parties[, but the types of loss and specific losses listed in clause 17.7.4 are not excluded].
[bookmark: a775097][If any loss falls into one or more of the categories in clause 17.9.3 (Types of loss wholly excluded) and also falls into a category, or is specified, in clause 17.7.4 (Types of loss and specific losses which are not excluded), then it is not excluded.]
[bookmark: a161417]Types of loss wholly excluded:
To the extent permitted by Applicable Law, neither Party shall be liable to the other under this Agreement for: 
[bookmark: a916542]Loss of profits.
[bookmark: a492596]Loss of sale or business.
[bookmark: a240196]Loss of agreements or contracts.
[bookmark: a859429]Loss of anticipated savings.
[bookmark: a820228]Loss of use or corruption of software, data or information.
[bookmark: a942254]Loss of or damage to goodwill.
[bookmark: a933624]Indirect or consequential loss.
[bookmark: a850646]Types of loss and specific losses not excluded:
Notwithstanding clause 17.9.3 (Types of loss wholly excluded), the Parties shall be liable to the other for: 
[bookmark: a724057]Service Credits;.
[bookmark: a733218]wasted expenditure;
[bookmark: a696483]additional costs of procuring and implementing replacements for, or alternatives to, Services not provided in accordance with this Agreement. These include [but are not limited to] consultancy costs, additional costs of management time and other personnel costs, and costs of equipment and materials.
[bookmark: a528247]losses incurred by ESCo arising out of or in connection with any third party claim against ESCo which has been caused by the act or omission of PipeCo. For these purposes, third party claims shall include [but not be limited to] demands, fines, penalties, actions, investigations or proceedings, including [but not limited to] those made or commenced by subcontractors, PipeCo's personnel, regulators and customers of ESCo.
[bookmark: a295471][Other specific losses].
[bookmark: a208912][No liability for claims not notified within [NUMBER] months. 
Unless a Party notifies the other Party that it intends to make a claim in respect of an event within the notice period, the other Party shall have no liability for that event. The notice period for an event shall start on the day on which the Party wishing to make a claim became, or ought reasonably to have become, aware of [its having grounds to make a claim in respect of the event OR the event having occurred (as opposed to it becoming aware of its having grounds to make a claim in respect of it)] and shall expire [NUMBER] months from that date. The notice must be in writing and must identify the event and the grounds for the claim in reasonable detail.]
[bookmark: a987279]Exclusive financial remedy
The Service Credits shall be the exclusive financial remedy for ESCo for each Service Failure for which Service Levels have been set, unless:
[bookmark: a205889]any failure to meet the Service Levels (either on an individual basis or in aggregate) constitutes a failure beyond that for which the Service Credits have been set; or
[bookmark: a910735]ESCo is otherwise entitled to terminate this Agreement for PipeCo's Default; or
[bookmark: a385305]the failure to perform the Services in accordance with the Service Levels has arisen due to theft, gross negligence, fraud, fraudulent misrepresentation or wilful default,
in which case ESCo may obtain such other remedies as may be available to it, either under this Agreement or otherwise at law or in equity, including the right to terminate this Agreement in accordance with clause 19 (Termination).
[bookmark: a764576][bookmark: _Toc120620272]Insurance
[bookmark: a964273]Each Party shall maintain in force at least the following insurance policies with reputable insurance companies to cover its relevant potential liabilities in connection with this Agreement:
[bookmark: a313740]a property damage insurance policy with a limit of at least [£[AMOUNT] million per claim];
a public liability insurance policy with a limit of at least [£[AMOUNT] million per claim]; and
[bookmark: a603971]employer's liability insurance with a limit of at least [£[AMOUNT] million] for claims arising from a single event or series of related events in a single calendar year.
[bookmark: a247246]Each Party shall, at the written request of the other Party, provide the other Party with:
a copy of each required insurance policy; and
insurer or broker confirmation of the inception or renewal of the relevant policy, as applicable.
[bookmark: a760272]Neither Party shall, during the term of this Agreement:
[bookmark: a729695]do anything to invalidate any insurance policy or to prejudice the other Party’s entitlement under those policies; or
[bookmark: a773168]procure that the terms of such policies are altered in such a way as to diminish the benefit of the policies for the other Party.
[bookmark: a466810][bookmark: _Toc120620273]Termination
[bookmark: a720487]Where ESCo wishes to terminate this Agreement due to PipeCo's Default:
[bookmark: a985677]subject to clause 20 (Remediation plan process), ESCo may only terminate this Agreement if:
one or more of the circumstances set out in clause 19.1.4 occurs or exists; and 
by giving written notice to PipeCo specifying the date when the Agreement is to terminate (not to be later than the earlier of the date of expiry of this Agreement or [NUMBER] Business Days after the date of the notice);
[bookmark: a787664][where ESCo is terminating this Agreement for a material Default, it may rely on a single material Default or on a number of Defaults or repeated Defaults that, taken together, constitute a material Default;]
[bookmark: a380466]ESCo shall also inform PipeCo in the Termination Notice of the duration of the Termination Period during which it requires PipeCo to continue to provide, or procure the provision of, some or all of the Services. ESCo may extend or shorten such period by giving PipeCo at least [30 (thirty)] Business Days' notice;
[bookmark: a519828]the events which shall entitle ESCo to issue a Termination Notice are as follows:
[bookmark: a993255]an Insolvency Event affecting PipeCo occurs; and/or
[bookmark: a245490]PipeCo is in material Default of this Agreement, which is irremediable[; and/or]
[bookmark: a132754][PipeCo is in material Default of this Agreement and such Default is not remedied in accordance with the Remediation Plan Process; and/or]
[bookmark: a534423][PipeCo has committed [NUMBER] Critical Service Failure(s); and/or]
[bookmark: a651185][PipeCo has accrued Service Credits in any period of [NUMBER] consecutive months, or any [NUMBER] months in any rolling 12-month period, in excess of £[AMOUNT].]
[bookmark: a247928]Either Party may, during the continuance of any Force Majeure Event, terminate this Agreement by written notice to the other if a Force Majeure Event occurs that affects all or a substantial part of the Services and which continues for more than [NUMBER] Business Days.
[bookmark: _Ref1927253][bookmark: a680820]Where PipeCo wishes to terminate this Agreement due to ESCo's Default:
PipeCo may only terminate this Agreement if:
one or more of the circumstances set out in clause 19.3.3 occurs or exists; and 
by giving written notice to ESCo specifying the date when the Agreement is to terminate (not to be later than the earlier of the date of expiry of this Agreement or [NUMBER] Business Days after the date of the notice);
PipeCo shall also inform ESCo in the Termination Notice of the duration of the Termination Period during which it shall continue to provide some or all of the Services. PipeCo may extend or shorten such period by giving ESCo at least [30 (thirty)] Business Days' notice;
[bookmark: _Ref1927569]the events which shall entitle PipeCo to issue a Termination Notice are as follows:
ESCo fails to pay an undisputed sum due to PipeCo under this Agreement which, either in isolation or in aggregate, exceeds the Charges due and payable in the previous month and such failure continues for [NUMBER] days from receipt by [ESCo's Finance Director OR ESCo] of notice of non-payment from PipeCo; and/or
an Insolvency Event affecting ESCo occurs; and/or
ESCo is in material Default of this Agreement, which is irremediable[; and/or]
[ESCo is in material Default of this Agreement and such Default is not remedied in accordance with the Remediation Plan Process.]
[bookmark: a579894][bookmark: _Toc120620274]Remediation Plan Process
[bookmark: a219170]If either Party (the ‘Defaulting Party’) commits a Default and the Default is capable of remedy, the other Party (the ‘Affected Party’) shall be entitled to serve notice on the Defaulting Party (‘Remediation Notice’) which shall specify the Default in outline and the actions the Defaulting Party needs to take with respect to remedying the Default.
[bookmark: a276645]Within [NUMBER] Business Days of receipt of a Remediation Notice, the Defaulting Party shall either:
[bookmark: a118240]submit a draft Remediation Plan; or
[bookmark: a289971]if it disputes that it is responsible for the matters which are the subject of the Remediation Notice, inform the Affected Party that it does not intend to submit a Remediation Plan and, if the Affected Party does not withdraw the Remediation Notice, either Party may refer the dispute to the Dispute Resolution Procedure.
[bookmark: a982829]The Affected Party shall either approve the draft Remediation Plan within [NUMBER] Business Days of its receipt pursuant to clause 20.2, or it shall inform the Affected Party why it cannot accept the draft Remediation Plan. In such circumstances, the Defaulting Party shall address all such concerns in a revised Remediation Plan, which it shall submit to the Affected Party within [NUMBER] Business Days of its receipt of the Affected Party's comments. If no such notice is given, the Affected Party's draft Remediation Plan shall be deemed to be agreed.
[bookmark: a620468]The Defaulting Party shall start work on the actions set out in the Remediation Plan within [NUMBER] Business Days of the Parties agreeing the Remediation Plan.
[bookmark: a109590]If, despite the measures taken under clause 20.3, a Remediation Plan cannot be agreed within [NUMBER] Business Days then the Affected Party may elect to end the Remediation Plan Process and take such measures itself to remedy the relevant Default as are reasonable in the circumstances and shall be entitled to recover from the Defaulting Party, and the Defaulting Party shall be obliged to reimburse, the reasonable costs of implementing such measures.
[bookmark: a615933]If a Remediation Plan is agreed between the Parties, but the Defaulting Party fails to implement or successfully complete the Remediation Plan by the required remedial plan completion date, the Affected Party may:
[bookmark: a934600]give the Defaulting Party a further opportunity to resume full implementation of the Remediation Plan; or
[bookmark: a933893]escalate any issues arising out of the failure to implement the Remediation Plan to the Defaulting Party's Services Manager under the Dispute Resolution Procedure; or
take such measures itself to remedy the relevant Default as are reasonable in the circumstances and shall be entitled to recover from the Defaulting Party, and the Defaulting Party shall be obliged to reimburse, the reasonable costs of implementing such measures.
[bookmark: a362937]If, despite the measures taken under clause 20.6, the Defaulting Party fails to implement the Remediation Plan in accordance with its terms, the Affected Party may elect to end the Remediation Plan Process and refer the matter for resolution by the Dispute Resolution Procedure or take such measures itself to remedy the relevant Default as are reasonable in the circumstances and shall be entitled to recover from the Defaulting Party, and the Defaulting Party shall be obliged to reimburse, the reasonable costs of implementing such measures.
[bookmark: a255584][bookmark: _Toc120620275]Consequences of termination and survival[footnoteRef:13] [13:  Parties to consider according to their particular circumstances.] 

[bookmark: a592156]Following the service of a Termination Notice for any reason, and subject always to clauses 3.4 (ESCo contravening Network Operating Parameters), 5.7 (ESCo Default and Force Majeure Events), 6 (Interference with the provisions of the Services) and 7.6 (Suspension for non-payment), PipeCo shall continue to provide or procure the provision of the Services to the required Service Levels, and shall ensure that there is no degradation in the standards of the Services until the expiry of the Termination Period.
[bookmark: a253721]On the Termination Date:
[bookmark: a169548]ESCo shall pay to PipeCo any sums due in respect of Services provided by PipeCo as at the Termination Date[; and
Where PipeCo has terminated this Agreement pursuant to clause 19, ESCo shall pay to PipeCo the Termination Compensation [subject to the limits of liability set out in clause 17] ; and 
Where ESCo has terminated this Agreement pursuant to clause 19, PipeCo shall pay to ESCo the Termination Compensation [subject to the limitations of liability set out in clause 17]; and[Drafting Note: Consider whether any termination compensation ought to be payable by PipeCo to ESCo].
[bookmark: a684851][bookmark: a253989][ESCo shall provide access, during normal working hours, to PipeCo and the Replacement Network Operator for up to 12 months after the expiry or termination of this Agreement to such information relating to the Services as remains in the possession or control of ESCo.][footnoteRef:14] [14:  The suggested ability of both parties to force a transfer of the agreement to a replacement operator or a replacement supplier will need tailored to the wider contractual matrix/ model for the scheme. It is unlikely that on one scheme both parties will have this ability: one party is likely to have a more enduring “interest” than the other due to the wider commercial / governance model. 
] 

[PipeCo shall provide access, during normal working hours, to ESCo and the Replacement Supplier for up to 12 months after the expiry or termination of this Agreement to such information relating to the Services as remains in the possession or control of PipeCo.]
[bookmark: a599328]On termination or expiry of this Agreement, the following provisions shall continue in force:
[bookmark: a482293]Clause 1 (Interpretation);
[bookmark: a718710]Clause 5.3 (Service credits);
[bookmark: a468509]Clause 7.5 (Retention of service charges records), clause 7.7 (Interest), and clause 7.10 (VAT);
[bookmark: a825870]Clause 10 (IPRs);
[bookmark: a914623]Clause 11.2 (Grant of licence to PipeCo), clause 11.4 (Grant of licence to replacement supplier), clause 11.5 (No use of a Party's name, logo or trademarks) and clause 11.6 (Termination of licences);
[bookmark: a941680]Clause 12 (Data processing);
[bookmark: a534374]Clause 13 (Confidentiality);
[bookmark: a367896]Clause 14.1.6 (Representation relating to full title guarantee) and clause 14.1.7 (Perfection of assignment of IPRs);
[bookmark: a310592]Clause 17 (Limitation of liability);
[bookmark: a115189]Clause 18.3 (Insurance);
[bookmark: a776363]Clause 21 (Consequences of termination and survival);
[bookmark: a807929]Clause 22 (Exit and service transfer);
[bookmark: a233322]Clause 23 (Dispute resolution procedure);
[bookmark: a737834]Clause 26 (Waiver);
[bookmark: a597122]Clause 29 (Announcements);
[bookmark: a433668]Clause 31 (Further assurance);
[bookmark: a342780]Clause 32 (Entire agreement);
[bookmark: a996601]Clause 33 (Third Party rights);
[bookmark: a877307]Clause 36 (Governing law);
[bookmark: a554049]Clause 37 (Jurisdiction);
Schedule 7 (Charges and deductions); and
Schedule 12 (Exit plan and service transfer arrangements).
[bookmark: a310966][bookmark: _Toc120620276]Exit and Energy Supply transfer
[bookmark: a828523]In the event of the termination or expiry of this Agreement for any reason, both Parties shall comply with their respective obligations set out in Schedule 12 (Exit plan and service transfer arrangements), and each of the Parties shall co-operate with the Replacement Network Operator or Replacement Supplier, as applicable, to the extent reasonably required to facilitate the smooth migration of the Services from PipeCo to the Replacement Network Operator or from ESCo to the Replacement Supplier, as applicable.
[bookmark: a932482]ESCo shall pay the Transitional Assistance Service Charges in respect of the provision of the Transitional Assistance Services, except in circumstances where ESCo has terminated this Agreement pursuant to clause 19.1 (Termination for cause).
[bookmark: a474521]The Parties shall review the Exit Plan no less than once during each Contract Year and either Party may propose changes to reflect changes in the Energy Services and any relevant Change in Law. Following each review, [ESCo][PipeCo] shall:
[bookmark: a139666]submit a revised Exit Plan to [PipeCo][ESCo] [and Governing Body] for review;
[bookmark: a738565]within [NUMBER] Business Days after the submission of the revised Exit Plan, the Parties shall meet and use all reasonable endeavours to agree the contents of the revised Exit Plan, based on the principles set out in Schedule 12 (Exit plan and Energy Supply transfer arrangements) and the changes that have occurred in the Services and any relevant Change in Law since the Exit Plan was last agreed; and
[bookmark: a307769]if the Parties are unable to agree the contents of the revised Exit Plan within that [NUMBER] Business Day period, the previous version shall continue to apply and either Party may refer the Dispute for resolution in accordance with the Dispute Resolution Procedure.
[bookmark: a256203]Until the agreement of the Exit Plan, PipeCo shall provide the Transitional Assistance Services to ESCo in accordance with the principles set out in Schedule 12 (Exit plan and Energy Supply transfer arrangements) and the last-approved version of the Exit Plan (insofar as this still applies). PipeCo shall ensure that it is able to implement the Exit Plan at any time.
[bookmark: a400657]Within [thirty (30)] days after service of a Termination Notice by either Party or [six months] prior to the expiration of this Agreement:
[bookmark: a215897]PipeCo shall update the Exit Plan into a final form that could be implemented immediately and, in doing so, provide as much detail as is appropriate given the nature of the termination or expiry and the timing of termination, so that such Exit Plan can be submitted to Governing Body for review and approval; and
[bookmark: a968844]the Parties shall meet and use their respective reasonable endeavours to agree the contents of such Exit Plan based on the principles set out in Schedule 12 (Exit plan and Energy Supply transfer arrangements); and
[bookmark: a453876]until the agreement of the updated Exit Plan, PipeCo shall provide the Transitional Assistance Services in accordance with the last-approved version of the Exit Plan (insofar as this still applies) to ESCo and both ESCo and PipeCo shall comply with their respective obligations set out in Schedule 12 (Exit plan and Energy Supply transfer arrangements).
[bookmark: a856566][bookmark: _Toc120620277]Dispute Resolution Procedure
[bookmark: a913953]If a dispute arises out of or in connection with this Agreement or the performance, validity or enforceability of it (Dispute), then [, except as expressly provided in this Agreement,] the Parties shall follow the procedure set out in this clause:
[bookmark: a699809]either Party shall give to the other written notice of the Dispute, setting out its nature and full particulars (Dispute Notice), together with relevant supporting documents. On service of the Dispute Notice, the [EMPLOYEE TITLE] of [Party 1] and [EMPLOYEE TITLE] of [Party 2] shall attempt in good faith to resolve the Dispute;
[bookmark: a734951]if the [EMPLOYEE TITLE] of [Party 1] and [EMPLOYEE TITLE] of [Party 2] are for any reason unable to resolve the Dispute within [30] days of service of the Dispute Notice, the Dispute shall be referred to the [SENIOR OFFICER TITLE] of [Party 1] and [SENIOR OFFICER TITLE] of [Party 2] who shall attempt in good faith to resolve it; and
[bookmark: a530311]if the [SENIOR OFFICER TITLE] of [Party 1] and [SENIOR OFFICER TITLE] of [Party 2] are for any reason unable to resolve the Dispute within [30] days of it being referred to them, the Parties agree to enter into mediation in good faith to settle the dispute in accordance with [the CEDR Model Mediation Procedure OR OTHER PROCEDURE]. Unless otherwise agreed between the Parties within [NUMBER] days of service of the Dispute Notice, the mediator shall be nominated by [CEDR OR OTHER BODY OR OTHER PERSON]. To initiate the mediation, a Party must serve notice in writing (ADR notice) to the other Party to the Dispute, referring the dispute to mediation. [A copy of the ADR notice should be sent to [CEDR OR OTHER PROVIDER]]. Unless otherwise agreed between the Parties, the mediation will start not later than [NUMBER] days after the date of the ADR notice.
[bookmark: a389097]The commencement of mediation shall not prevent the Parties commencing or continuing court proceedings in relation to the Dispute under clause 36 (Jurisdiction) which clause shall apply at all times.
OR
No Party may commence any court proceedings under clause 36 (Jurisdiction) relation to the whole or part of the Dispute until [NUMBER] days after service of the ADR notice, provided that the right to issue proceedings is not prejudiced by a delay.]
[bookmark: a636259][bookmark: _Toc120620278]Assignment and other dealings
[bookmark: a716433]Either Party may subcontract its obligations under this Agreement provided that it shall remain responsible for the discharge of its obligations.
PipeCo may at any time assign, mortgage, charge, declare a trust over or deal in any other manner with its interest in the Energy Network and any or all of its rights and obligations under this Agreement[, provided that it gives prior written notice of such dealing to ESCo].
[bookmark: a303319]ESCo shall not assign, transfer, mortgage, charge, declare a trust over or deal in any other manner with any of its rights and obligations under this Agreement.
[bookmark: a173925][bookmark: _Toc120620279]Variation
Without prejudice to Schedule 11 (Change control procedure), no variation of this Agreement shall be effective unless it is in writing and signed by the Parties (or their authorised representatives).
[bookmark: a139687][bookmark: _Toc120620280]Waiver
No failure or delay by a Party to exercise any right or remedy provided under this Agreement or by law shall constitute a waiver of that or any other right or remedy, nor shall it prevent or restrict the further exercise of that or any other right or remedy. No single or partial exercise of such right or remedy shall prevent or restrict the further exercise of that or any other right or remedy.
[bookmark: a410633][bookmark: _Toc120620281]Rights and remedies
[Except as expressly provided in this Agreement, the OR The] rights and remedies of ESCo provided under this Agreement are in addition to, and not exclusive of, any of its rights or remedies provided by law.
[bookmark: a143256][bookmark: _Toc120620282]No partnership or agency
[bookmark: a238889]Nothing in this Agreement is intended to, or shall be deemed to, establish any partnership or joint venture between any of the Parties, constitute any Party the agent of another Party, or authorise any Party to make or enter into any commitments for or on behalf of any other Party.
[bookmark: a638959]Each Party confirms it is acting on its own behalf and not for the benefit of any other person.
[bookmark: a726131][bookmark: _Toc120620283]Announcements
No Party shall make, or permit any person to make, any public announcement concerning this Agreement without the prior written consent of the other Parties (such consent not to be unreasonably withheld or delayed), except as required by law, any governmental or regulatory authority (including, without limitation, any relevant securities exchange), any court or other authority of competent jurisdiction.
[bookmark: a653739][bookmark: _Toc120620284]Severance
[bookmark: a146398]If any provision or part-provision of this Agreement is or becomes invalid, illegal or unenforceable, it shall be deemed deleted, but that shall not affect the validity and enforceability of the rest of this Agreement.
[bookmark: a530400]If any provision or part-provision of this Agreement is deemed deleted under clause 30.1 (Deletion of invalid, illegal or unenforceable provision) the Parties shall negotiate in good faith to agree a replacement provision that, to the greatest extent possible, achieves the intended commercial result of the original provision.
[bookmark: a645176][bookmark: _Toc120620285]Further assurance
[At its own expense, each OR Each] Party shall, and shall use all reasonable endeavours to procure that any necessary third party shall, [promptly] execute and deliver such documents and perform such acts as may [reasonably] be required for the purpose of giving full effect to this Agreement.
[bookmark: a435476][bookmark: _Toc120620286]Entire agreement
[bookmark: a391528]This Agreement constitutes the entire agreement between the Parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to its subject matter.
[bookmark: a646602]Each Party agrees that it shall have no remedies in respect of any statement, representation, assurance or warranty (whether made innocently or negligently) that is not set out in this Agreement. Subject to clause 17.4 (Liability which cannot be legally limited), each Party agrees that it shall have no claim for innocent or negligent misrepresentation [or negligent misstatement] based on any statement in this Agreement.
[bookmark: a262594][bookmark: _Toc120620287]Third Party rights
[bookmark: _Ref1922931][bookmark: a893079][The Parties to this Agreement acknowledge and accept that the Governing Body shall have the right to enforce the provisions of clauses 11.4 (Grant of licence to Replacement Network Operator), clause 22 (Exit and Energy Supply transfer)[ and clause 33.3 (Right to vary or rescind Agreement)].]
[Save as provided in clause 33.1,] this Agreement does not give rise to any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any terms of this Agreement.
[bookmark: a217534][The rights of the Parties to rescind or vary this Agreement are not subject to the consent of any other person.]
[bookmark: a455211][bookmark: _Toc120620288]Notices
[bookmark: a500176]A notice [or communication] given to a Party under or in connection with this Agreement shall be in writing and sent to the Party at the address [or email address] given in this Agreement or as otherwise notified in writing to [the OR each] other Party.
[bookmark: a920617]This clause 34.2 (Notice delivery methods) sets out the delivery methods for sending a notice to a Party under this Agreement and, for each delivery methods, the date and time when the notice is deemed to have been received or given (provided that all other requirements of this clause have been satisfied and subject to the provision in clause 34.3 (Deemed receipt outside business hours)
[bookmark: a368882]if delivered by hand, on signature of a delivery receipt[ or at the time the notice is left at the address];
[bookmark: a699086]if sent by [pre-paid first class post or other[ next working day delivery service[ providing proof of [postage OR delivery]] at 9.00am on the [second] Business Day after posting[ or at the time recorded by the delivery service];
[bookmark: a913538]if sent by pre-paid airmail [providing proof of [postage OR delivery]], at [9.00am on the [fifth] Business Day after posting[ or at the time recorded by the delivery service] OR [INSERT TIME AND DATE]; [or]
[bookmark: a393240][if sent by email, at the time of transmission.
[bookmark: a172842]If deemed receipt under clause 34.2 (Notice delivery methods) would occur outside business hours in the place of receipt, it shall be deferred until business hours resume. In this clause 34.3, business hours means 9.00am to 5.00pm Monday to Friday on a day that is not a public holiday in the place of receipt.
[bookmark: a393757]This clause does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution.
[bookmark: a598806][A notice given under this Agreement is not valid if sent by email.]
[bookmark: a204749][bookmark: _Toc120620289]Counterparts
[bookmark: a202985]This Agreement may be executed in any number of counterparts, each of which when executed [and delivered] shall constitute a duplicate original, but all the counterparts shall together constitute the one Agreement.
[bookmark: a352296][Transmission of [an executed counterpart of this Agreement (but for the avoidance of doubt not just a signature page) OR the executed signature page of a counterpart of this Agreement] by email (in PDF, JPEG or other agreed format) shall take effect as delivery of an executed counterpart of this Agreement. If either method of delivery is adopted, without prejudice to the validity of the agreement thus made, each Party shall provide the others with the original of such counterpart as soon as reasonably possible thereafter.]
[bookmark: a354753][No counterpart shall be effective until each Party has executed [and delivered] at least one counterpart.]
[bookmark: a496153][bookmark: _Toc120620290]Governing law
This Agreement and any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with it or its subject matter or formation shall be governed by and construed in accordance with the law of England and Wales.
[bookmark: a138356][bookmark: _Toc120620291]Jurisdiction
Each Party irrevocably agrees that the courts of England and Wales shall have [exclusive OR non-exclusive] jurisdiction to settle any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with this Agreement or its subject matter or formation.
[bookmark: a940531][bookmark: _Ref11502134][bookmark: _Ref11502311][bookmark: _Toc120620292] - The Energy Network
[bookmark: _Ref11492683][bookmark: _Toc120620293] : The Heat Network
[Note: details of the Heat Network to be inserted here, including: Heat Network diagram, initial Heat Entry Points and Heat Exit Points and setting any required Network Operating Parameters (such as operating temperatures, pressures, secondary network water quality standards or any other required operating parameters, etc)]
[bookmark: _Ref11493030][bookmark: _Toc120620294] : [The Electricity Network]
[Note: where relevant, details of the Electricity Network to be inserted here, including: Electricity Network diagram, including initial Electricity Entry Points and Electricity Exit Points and setting any required Network Operating Parameters (such as operating voltages, any maximum or minimum required operating parameters, etc)]

[bookmark: _Ref11503302][bookmark: _Toc120620295][bookmark: _Ref1921846] – ESCo’s equipment

[Note: set out any equipment of ESCo connecting to the Energy Network]
[bookmark: _Ref11505497][bookmark: _Toc120620296] - Service Requirements
[bookmark: _Ref1921845][bookmark: _Toc120620297] : Services Commencement Date
The Services Commencement Date is [insert date or trigger]
[bookmark: _Ref11491190][bookmark: _Toc120620298] : Services Description
[Note: set out scope of any additional services to be delivered by PipeCo]
[bookmark: _Ref11501767][bookmark: _Toc120620299] : Service Levels
[Note: set out any performance levels to be achieved by PipeCo, distinguishing between Service Levels and Critical Service Levels – e.g. CIBSE CP1 offers some suggestions on monitoring requirements, performance levels required to meet Heat Trust requirements etc.]
[bookmark: a248038][bookmark: _Ref1909575][bookmark: _Ref1909728][bookmark: _Ref11514010][bookmark: _Toc120620300] - ESCo's Responsibilities
In order to facilitate the provision of the Services by PipeCo, ESCo shall (in addition to those ESCo responsibilities and obligations identified elsewhere in this Agreement), be responsible for the following:
[bookmark: a929625]Access
[bookmark: a562880]ESCo shall:
[bookmark: a540755]provide PipeCo with access to appropriate members of ESCo's Personnel, as such access is reasonably requested by PipeCo, in order for PipeCo to discharge its obligations under this Agreement;
[bookmark: a335757]respond to and provide such Documentation, data and other information as PipeCo reasonably requests in order for PipeCo to perform its obligations under this Agreement;
[bookmark: a874626]to the extent that the following are not expressly provided for elsewhere in this Agreement, using its reasonable endeavours, respond to requests for information in a prompt and timely manner, where such requests are reasonably made by or on behalf of PipeCo to enable PipeCo to comply with its obligations under this Agreement; and
[bookmark: a867421]subject to their compliance with any reasonable safety requirements notified to PipeCo, provide such access for any of PipeCo's Personnel to any relevant ESCo premises during ESCo's normal working hours in each Business Day as may be reasonably required in connection with the provision of the Services and at such other hours as may be arranged in advance.
PipeCo shall indemnify ESCo in respect of any damage to any of ESCo’s premises or any other property of ESCo caused by PipeCo or PipeCo’s Personnel in accessing ESCo’s premises.
[bookmark: a542668]Training
[bookmark: a320639]ESCo shall use its reasonable endeavours to ensure that all of its staff who will use the Services complete any relevant training modules, as agreed with PipeCo, to help them to become competent in the use of the Services.
[bookmark: _Ref11513982]Connected equipment
ESCo shall not connect or permit to be connected to be connected to the Energy Network any equipment which does not comply with the following requirements and in respect of each Entry Point and Exit Point that it meets the following requirements, as applicable:
in respect of the Heat Network:
[STATE EQUIPMENT REQUIREMENTS];
in respect of Heat Entry Points, [Note: state requirements];
in respect of Heat Exit Points, [Note: state requirements];
any equipment that would cause breach of the Network Operating Parameters set out in Schedule 1Part 1 (Heat Network);
[in respect of the Electricity Network:
[STATE EQUIPMENT REQUIREMENTS];
in respect of Electricity Entry Points, [Note: state requirements];
in respect of Electricity Exit Points, [Note: state requirements]];
any equipment that would cause breach of the Network Operating Parameters set out in Schedule 1Part 2 (Electricity Network).]
[bookmark: _Ref25201922][Electricity licence exemptions][footnoteRef:15] [15:  This wording references the exemptions from the requirement to hold an electricity supply or electricity distribution licence.  Activity falling outside the relevant exemptions and not covered by a licence, could give rise to criminal liability. Wording should be deleted if there is no private wire electricity supply. ] 

[ESCo represents and warrants that it, and its intended Electricity Supply, qualifies for exemption from the requirement to hold a licence to supply electricity under the Electricity Act 1989, as amended (the ‘Act’) and acknowledges that PipeCo is relying on ESCo to use the Electricity Network in such a way that will not trigger any requirement for PipeCo to holder a licence to distribute electricity under the Act.
ESCo shall ensure that it does not connect and does not permit to be connected to the Electricity Network any domestic consumers of electricity or any non-domestic consumers in circumstances that would either:
render it ineligible for exemption from the requirement to hold a licence to supply electricity under the Act; or
render PipeCo and the Electricity Network ineligible for exemption from the requirement to hold a licence to distribute electricity under the Act.]
[bookmark: _Ref1929903][bookmark: a246962][bookmark: _Ref11494206][bookmark: _Toc120620301] – PipeCo’s Responsibilities
In order to facilitate the use of the Energy Network by ESCo, PipeCo shall (in addition to those PipeCo responsibilities and obligations identified elsewhere in this Agreement), be responsible for the following:
[bookmark: _Toc120620302] : General
General
PipeCo shall:
provide such reasonable co-operation and information in relation to the Services to such of ESCo's Customers as ESCo may reasonably require for the purposes of receiving Energy Supply from ESCo; [and
ensure that PipeCo's Representative shall, if required by ESCo and on reasonable prior written notice, attend such meetings at the premises of ESCo or elsewhere as may be reasonably required by ESCo.]
Access
In relation to PipeCo's Premises:
PipeCo shall, subject to ESCo and ESCo’s Personnel complying with the Safety Policy, provide ESCo and ESCo’s Personnel with access to such parts of PipeCo's Premises as ESCo reasonably requires for the purposes only of connecting to the Energy Network and receiving the Services;
PipeCo shall provide ESCo with such accommodation and facilities in PipeCo's Premises as is specified in Part 2 of this Schedule 5 or which is otherwise agreed by the Parties from time to time; and
subject to the requirements of clause 21 (Consequences of termination and survival) and the Exit Plan, in the event of the expiry or termination of this Agreement, PipeCo shall, on reasonable notice, provide ESCo with such access as ESCo reasonably requires to PipeCo's Premises to remove any of ESCo's Equipment. All such equipment shall be promptly removed by ESCo.
ESCo shall indemnify PipeCo in respect of any damage to the Energy Network, any of PipeCo’s Premises or any other property of PipeCo caused by ESCo or ESCo’s Personnel in accessing PipeCo’s Premises.
Training
PipeCo shall provide training or manuals, to be agreed with ESCo, to enable ESCo’s Personnel to become competent in the use of the Services.
[bookmark: _Ref11512603][bookmark: _Toc120620303]
 : Plant rooms to which ESCo is to be given access
[Note: identify any plant rooms or other premises to which ESCo is to be given access]
[bookmark: _Ref11514965][bookmark: _Ref11579425][bookmark: _Toc120620304] – New Connections and modifications to existing Entry Points and Exit Points
If ESCo wishes to make a new Connection or to modify any existing Entry Points or Exit Points:
it shall give PipeCo not less than [NUMBER] Business Days’ prior written notice, giving sufficient relevant details to enable PipeCo to make the assessment below;
it shall provide PipeCo with such further information as PipeCo may reasonably request in respect of the relevant Entry Point(s) or Exit Point(s), within [NUMBER] Business Days of PipeCo’s request;
[bookmark: _Ref11514946]PipeCo shall then give due consideration to ESCO’s request and information provided by ESCo and shall notify ESCo if it considers that:
making such Connection or modification might reasonably be expected to cause a Service Failure (unless the Parties agree to an appropriate modification of the Service Levels), damage to the Energy Network or harm to human health, safety or damage to property; or 
making such Connection or modification would take use of the Energy Network outside the operating parameters or thresholds specified in Schedule 1 (Energy Network);
ESCO shall not be entitled to make the Connection or modification:
if it would put ESCo in breach of the provisions of paragraph 3 (Connected equipment) [or paragraph 4 (Electricity licence exemptions)] of Schedule 4 (ESCo’s obligations) or any other provision of this Agreement; 
[bookmark: _Ref11516123]without the prior written consent of PipeCo, if it would cause breach of any Network Operating Parameters; or
[bookmark: _Ref11516130]if PipeCo has served notice pursuant to paragraph 1.1.3 of this Schedule 6 provided that, if PipeCo has notified ESCo that making such connection or modification might reasonably be expected to cause a Service Failure only, ESCo shall be entitled to make such connection or modification if the Parties agree to an appropriate modification of the Service Levels; 
any Connection or modification which might be permitted by PipeCo in the circumstances referred to in paragraph or 1.1.4(b) or 1.1.4(c) above shall be a Change and the Change Control Procedure pursuant to Schedule 11 (Change Control Procedure) shall apply.  Where the Parties sign a Change Control Note pursuant to Schedule 11 (Change Control Procedure) in relation to any new Connection and/or modification, PipeCo’s obligations under this Agreement shall extend to any such new Connection and/or modification;
for the avoidance of doubt, any Connection or modification not requiring PipeCo consent shall be subject to the charging regime set out in Schedule 7 (Charges and Deductions).

[bookmark: _Ref11516226][bookmark: _Toc120620305] - Charges and Deductions
[bookmark: a417558][bookmark: _Toc120620306] : Charges
[bookmark: a165580]Service Charges
[Note: insert pricing structure – eg price per kW peak flow, price per kWh conveyed, etc and methodology for determining any volume-based charges – eg by reference to metering]
New connections and modifications to existing ones
[Note: address how pricing changes for permitted new Entry Points and Exit Points and for changes to permitted capacities, etc of existing ones within Energy Network operating parameters]
[bookmark: a698163][bookmark: _Toc120620307] : Service Credits
Service Credits
[Note: insert methodology for determining Service Credits by reference Service Failures]
[bookmark: a954946][bookmark: _Toc120620308] : Termination Compensation
Termination Compensation
[Note: insert methodology for determining Termination Compensation]
[bookmark: a669525][bookmark: _Ref1910559][bookmark: _Toc120620309] - Policies
[bookmark: _Ref1910558][bookmark: _Toc120620310] : Safety Policy
[Note: include any safety policy to be followed]
[bookmark: _Toc120620311] : Other policies and procedures
[Note: include any other policies and procedures to be followed]

[bookmark: a875035][bookmark: _Toc120620312] - Representatives
[bookmark: a313718][bookmark: _Toc120620313] : PipeCo's Representatives
	Name
	Job title
	Responsibilities

	
	PipeCo's Representative
	

	
	PipeCo's Services Manager
	

	
	PipeCo’s Exit Manager
	

	
	[OTHERS]
	


[bookmark: a237937][bookmark: _Toc120620314] - ESCo's Representatives
	Name
	Job title
	Responsibilities

	
	ESCo's Representative
	

	
	ESCo's Services Manager
	

	
	ESCo’s Exit Manager
	

	
	[OTHERS]
	


[bookmark: a884579][bookmark: _Toc120620315] - Contract and Service Management
[bookmark: a518054][bookmark: _Ref11490755][bookmark: _Ref11579462][bookmark: _Toc120620316] - Change Control Procedure
[bookmark: a126217]Principles
[bookmark: a997648]Where ESCo or PipeCo sees a need to change this Agreement, ESCo may at any time request, and PipeCo may at any time recommend, such Change only in accordance with the Change Control Procedure set out in paragraph 2 of this Schedule 11.
[bookmark: a464979]Until such time as a Change is made in accordance with the Change Control Procedure, ESCo and PipeCo shall, unless otherwise agreed in writing, continue to perform this Agreement in compliance with its terms prior to such Change.
[bookmark: a737903]Any discussions which may take place between ESCo and PipeCo in connection with a request or recommendation before the authorisation of a resultant Change shall be without prejudice to the rights of either Party.
[bookmark: a586692]Any work undertaken by PipeCo and PipeCo's Personnel which has not been authorised in advance by a Change, and which has not been otherwise agreed in accordance with the provisions of this Schedule 11, shall be undertaken entirely at the expense and liability of PipeCo.
[bookmark: a399856]Procedures
[bookmark: a431729]Discussion between ESCo and PipeCo concerning a Change shall result in any one of the following:
[bookmark: a761152]no further action being taken; or
[bookmark: a937414]a request to change this Agreement by ESCo; or
[bookmark: a556708]a recommendation to change this Agreement by PipeCo.
[bookmark: a919582]Where a written request for an amendment is received from ESCo, PipeCo shall, unless otherwise agreed, submit two copies of a Change Control Note signed by PipeCo to ESCo within three weeks of the date of the request.
[bookmark: a349104]A recommendation to amend this Agreement by PipeCo shall be submitted directly to ESCo in the form of two copies of a Change Control Note signed by PipeCo at the time of such recommendation. ESCo shall give its response to the Change Control Note within three weeks.
[bookmark: a646058]Each Change Control Note shall contain:
[bookmark: a258391]the title of the Change;
[bookmark: a568112]the originator and date of the request or recommendation for the Change;
[bookmark: a723353]the reason for the Change;
[bookmark: a217541]full details of the Change, including any specifications;
[bookmark: a387367]the price, if any, of the Change;
[bookmark: a499203]a timetable for implementation, together with any proposals for acceptance of the Change;
[bookmark: a880381]a schedule of payments if appropriate;
[bookmark: a189442]details of the likely impact, if any, of the Change on other aspects of this Agreement including:
[bookmark: a351741]the timetable for the provision of the Change;
[bookmark: a112452]the personnel to be provided;
[bookmark: a433209]the Charges;
[bookmark: a572160]the Documentation to be provided;
[bookmark: a325437]the training to be provided;
[bookmark: a902441]working arrangements; and
[bookmark: a427983]other contractual issues;
[bookmark: a855495]the date of expiry of validity of the Change Control Note; and
[bookmark: a543972]provision for signature by ESCo and PipeCo.
[bookmark: a248259]For each Change Control Note submitted by PipeCo ESCo shall, within the period of the validity of the Change Control Note:
[bookmark: a361878]allocate a sequential number to the Change Control Note; and
[bookmark: a647524]evaluate the Change Control Note and, as appropriate:
[bookmark: a164333]request further information; or
[bookmark: a671946]arrange for two copies of the Change Control Note to be signed by or on behalf of ESCo and return one of the copies to PipeCo; or
[bookmark: a957297]notify PipeCo of the rejection of the Change Control Note.
[bookmark: a304545]A Change Control Note signed by ESCo and by PipeCo shall constitute an amendment to this Agreement.
[bookmark: a687221][bookmark: _Ref1838078][bookmark: _Ref1838304][bookmark: _Toc120620317] - Exit Plan and transfer arrangements[footnoteRef:16] [16:  This schedule sets out a starting point for development of some principles for change in the provider of the Services or Energy Supply, in various termination scenarios.  The operational and asset transfer provisions will need to be developed further according to the particular governance and termination/expiry transfer arrangements conceived of for the particular district heating scheme. The suggested ability of both parties to force a transfer of assets will need tailored to the wider commercial / governance model for the scheme. ] 

[bookmark: a543306]Definitions
[bookmark: a502575]The definitions in this paragraph apply in this Schedule 12.
Assets: the PipeCo Assets or the ESCo Assets, as applicable.
ESCo Assets: all assets and rights other than the PipeCo Assets required by ESCo to provide the Energy Supply.
ESCo Business Process Manual: the manual which is prepared by ESCo and which details the business procedures required to provide the Energy Supply.
Exclusive Assets: the Exclusive ESCo Assets or the Exclusive PipeCo Assets, as applicable.
Exclusive ESCo Assets: those Assets which are used by ESCo exclusively in connection with the provision of the Energy Supply.
Exclusive PipeCo Assets: those Assets which are used by PipeCo exclusively in connection with the provision of the Energy Services.
Fair Market Value: the fair market value of the relevant Asset(s) calculated in accordance with [INSERT CROSS-REFERENCE].
ESCo Registers: the registers and database referred to in paragraph 4.2.1 and paragraph 4.2.2 of this Schedule 12.
Net Book Value: the net book value of the relevant Exclusive Asset(s) calculated in accordance with [the depreciation policy in [INSERT CROSS-REFERENCE].
Non-exclusive Assets: the Non-exclusive ESCo Assets or the Non-exclusive PipeCo Assets, as applicable.
Non-exclusive ESCo Assets: the ESCo Assets which ESCo also uses for purposes other than providing the Energy Supply.
Non-exclusive PipeCo Assets: the PipeCo Assets which PipeCo also uses for purposes other than providing the Services.
PipeCo Assets: all assets (including the Energy Network) and rights required by PipeCo to provide the Services.
PipeCo Business Process Manual: the manual which is prepared by PipeCo and which details the business procedures required to provide the Services.
PipeCo Registers: the registers and database referred to in paragraph 4.3.1 and paragraph 4.3.2 of this Schedule 12.
Registers: the PipeCo Registers or the ESCo Registers, as applicable.
Transferable Assets: those of the Exclusive Assets which are capable of legal transfer to the Replacement Network Operator or Replacement Supplier, as applicable.
Transferable Contracts: the subcontracts, licences or other agreements which are necessary to enable PipeCo to continue to perform the Services to the Replacement Supplier, or the Replacement Network Operator to take over provision of the Services in place of PipeCo.
Transferring Assets: has the meaning set out in paragraph 5.1.1 of this Schedule 12.
Transferring Contracts: has the meaning set out in paragraph 5.1.3 of this Schedule 12.
[bookmark: a376302]Purpose of Schedule
[bookmark: a681227]ESCo and PipeCo are required to ensure the orderly transition, as applicable, of:
[the Services from PipeCo to a Replacement Network Operator, in the event of termination of this Agreement by ESCo][footnoteRef:17]; [17:  The suggested ability of both parties to force a transfer of the agreement to a replacement operator or a replacement supplier will need tailored to the wider contractual matrix/ model for the scheme. It is unlikely that on one scheme both parties will have this ability: one party is likely to have a more enduring “interest” than the other due to the wider commercial / governance model. ] 

[the Energy Services from ESCo to a Replacement Supplier in the event of termination or expiry of this Agreement by PipeCo.] 
This Schedule sets out the principles of the exit and service transition arrangements which are intended to achieve this and upon which the Exit Plan shall be based.
[bookmark: a964995]For the avoidance of doubt:
[PipeCo is responsible for the overall management of the exit and Service transfer arrangements in the event of termination of this Agreement by ESCo];
[ESCo is responsible for the overall management of the exit and Energy Supply transfer arrangements in the event of termination of this Agreement by PipeCo][footnoteRef:18]. [18:  As above in relation to transfer. ] 

[bookmark: a470455]Exit Plan
[bookmark: a204690]The Exit Plan shall:
[bookmark: a180064]address each of the issues set out in this Schedule 12 to facilitate the transition of the provision of the Energy Supply from ESCo to the Replacement Supplier or of the provision of the Services from PipeCo to the Replacement Network Operator, as applicable, in either case to ensure that there is no disruption in Energy Supply to Customers and no deterioration in the quality of delivery of the Services experienced by Customers;
[bookmark: a107930]detail how:
the provision of Energy Supply by ESCo will transfer from ESCo to the Replacement Supplier; or 
the provision of the Services by PipeCo will transfer from PipeCo to the Replacement Network Operator, 
when the relevant circumstances arise, and including details of the processes, Documentation, data transfer, systems migration, security and the segregation of technology components owned by either Party from any technology components run by the other;
[bookmark: a368491]provide a timetable and identify critical issues during the transition period; and
[bookmark: a881931]set out the management structure to be put in place and employed during the Termination Period.
[bookmark: a475286]Obligations during the Term
[bookmark: a637672]The Exit Managers shall liaise with one another in relation to all issues relevant to termination or expiry and all matters connected with this Schedule 12 and each Party's compliance with it.
[bookmark: a153601]During the Term, ESCo shall:
[bookmark: a774474][bookmark: a985195]create and maintain a register of all ESCo’s Assets, detailing their ownership status as either Exclusive ESCo Assets (separately identifying Transferable Assets) or Non-exclusive ESCo Assets and their [Net Book Value OR Fair Market Value]; 
[bookmark: a265743]create and maintain a database setting out ESCo's technical infrastructure through which the Energy Supply is delivered. Such database shall be capable of allowing staff of the Replacement Supplier or Replacement Network Operator, as applicable, to acquire sufficient technical understanding of how ESCo provides the Energy Supply to ensure the smooth transition of the Energy Supply with the minimum of disruption to Customers; and
[bookmark: a361255]at all times keep the ESCo Registers up to date and shall maintain copies of any agreements referred to in any ESCo Registers.
[bookmark: a497413]During the Term, PipeCo shall:
[bookmark: _Ref1848828]create and maintain a register of all PipeCo Assets, detailing their ownership status as either Exclusive PipeCo Assets (separately identifying Transferable Assets) or Non-exclusive PipeCo Assets and their [Net Book Value OR Fair Market Value]; and
[bookmark: _Ref1849194]create and maintain a database setting out PipeCo's technical infrastructure through which the Services are delivered. Such database shall be capable of allowing staff of the Replacement Supplier or Replacement Network Operator to acquire sufficient technical understanding of how PipeCo provides the Services to ensure the smooth transition of the Energy Services with the minimum of disruption to Customers; and
at all times keep the PipeCo Registers up to date and shall maintain copies of any agreements referred to in the PipeCo Registers.
The Parties shall agree the format of the Registers as part of the process of agreeing the first Exit Plan.
[bookmark: a103745]At the same time as [ESCo][PipeCo] submits a revised Exit Plan, it shall also submit to [PipeCo][ESCo] up-to-date Registers.
[bookmark: a905655][ESCo][PipeCo] shall ensure all Exclusive Assets are clearly marked to assist in their transfer in accordance with the Exit Plan.
[bookmark: a408449]On reasonable notice, each Party shall provide to the other Party and the Governing Body, such material and information as the other Party and the Governing Body shall [reasonably] require in order to facilitate the preparation by the Governing Body of any invitation to tender and/or to facilitate any potential Replacement Supplier or Replacement Network Operator undertaking due diligence (including in relation to the Services, the Energy Supply, the Assets, Customer's Data and Registers).
[bookmark: a975437]Each of the Parties acknowledge that the transition of the Services to the Replacement Network Operator or of the Energy Supply to the Replacement Supplier, as applicable, may be phased over a period of time so that certain identified Services are transferred to the Replacement Network Operator, or Energy Supply is transferred to the Replacement Supplier, as applicable, before others.
[bookmark: a468213]Each Party shall comply with all of its obligations contained in the Exit Plan.
[bookmark: a201704]From the date [six months] before expiry or from the service by either Party of any Termination Notice (whichever is the earlier) and during any Termination Period, ESCo shall not terminate or vary in any material respect any Transferable Contract without PipeCo's prior written consent, such consent not to be unreasonably withheld or delayed.
[bookmark: a822377]Upon termination or expiry (as the case may be) or upon expiration of the Termination Period or, provided that it does not have an adverse impact on the provision of the Services or the Energy Supply, as applicable: ability of PipeCo to provide the Services:
[bookmark: a420053]ESCo shall:
cease to use PipeCo's Data and, at the direction of PipeCo, either:
[bookmark: a320872]provide PipeCo or Replacement Supplier with a complete and uncorrupted version of ESCo's Data in electronic form (or such other format as reasonably required by PipeCo or Replacement Supplier); or
[bookmark: a275481]destroy (including removal from any hard disk) or return (at PipeCo's option) all copies of PipeCo's Data [not required to be retained by ESCo for statutory compliance purposes] and confirm in writing that such destruction has taken place;
[bookmark: a366326]erase from any computers, storage devices and storage media that are to be retained by ESCo after the end of the Termination Period any software containing the IPRs owned by PipeCo;
[bookmark: a886591]transfer to the Replacement Supplier such of the following as are in ESCo's possession or control:
[bookmark: a109852]all Customer's Assets;
[bookmark: a110731]all materials created by ESCo in connection with the provision of the Energy Supply, the IPRs in which are owned by ESCo; and
[bookmark: a897471]all ESCo Exclusive Assets;
[bookmark: a272776]vacate any PipeCo's Premises; and
[bookmark: a521478]PipeCo shall:
cease to use ESCo's Data and, at the direction of ESCo, either:
provide ESCo or Replacement Network Operator with a complete and uncorrupted version of PipeCo's Data in electronic form (or such other format as reasonably required by ESCo or Replacement Network Operator); or
destroy (including removal from any hard disk) or return (at ESCo's option) all copies of ESCo's Data [not required to be retained by PipeCo for statutory compliance purposes] and confirm in writing that such destruction has taken place;
erase from any computers, storage devices and storage media that are to be retained by PipeCo after the end of the Termination Period any software containing the IPRs owned by ESCo;
transfer to the Replacement Network Operator such of the following as are in PipeCo's possession or control:
all Customer's Assets;
all materials created by PipeCo in connection with the provision of the Services, the IPRs in which are owned by PipeCo; and
all PipeCo Exclusive Assets;
vacate any ESCo's Premises.
[bookmark: a622964]Transfer of assets and contracts[footnoteRef:19] [19:  As above: The suggested ability of both parties to force a transfer of the agreement to a replacement operator or a replacement supplier will need tailored to the wider contractual matrix/ model for the scheme. It is unlikely that on one scheme both parties will have this ability: one party is likely to have a more enduring “interest” than the other due to the wider commercial / governance model. ] 

[bookmark: a593620]Not less than [six months] prior to expiry or, in the case of termination, as soon as practicable (but in any event not later than [one Month] following delivery of the up-to-date Registers) or in the event of a Termination Period, not later than one month prior to the date of expiration of the Termination Period, the Party serving the termination notice shall notify ESCo:
[bookmark: a497114]which, if any, of the Transferable Assets require to be transferred to it and/or any Replacement Supplier or Replacement Network Operator, as applicable (Transferring Assets);
[bookmark: a215815]which, if any, of the Exclusive Assets which are not Transferable Assets and which of the Non-Exclusive Assets the Replacement Supplier or Replacement Network Operator, as applicable, requires the use of; and
[bookmark: a838171]which Transferable Contracts require to be transferred to the Replacement Supplier or Replacement Network Operator, as applicable (Transferring Contracts),
in order to permit the Replacement Supplier to provide the Energy Supply, or the Replacement Network Operator to provide the Services, as applicable, from the end of the Termination Period. The Parties shall provide such assistance as may be necessary to help the other, Replacement Supplier or the Replacement Network Operator, as applicable, to identify which Assets and which Transferable Contracts are required for the continued provision of the Services and the provision of the Energy Supply from the end of the Termination Period.
[bookmark: a941143]The relevant Party shall sell the Transferring Assets to the Replacement Supplier or Replacement Network Operator, as applicable, with effect from the end of the Termination Period. The Replacement Supplier or Replacement Network Operator, as applicable, shall acquire the Transferring Assets at [Net Book Value OR Fair Market Value] in accordance with [INSERT]. Risk in such Transferring Assets shall pass to the Replacement Supplier or Replacement Network Operator, as appropriate, at the end of the Termination Period and title to such Transferring Assets shall pass to the Replacement Supplier or Replacement Network Operator, as applicable, on payment for the same.
[bookmark: a423984]Where either Party is notified in accordance with paragraph 5.1.2 that the other Party and/or the Replacement Supplier or Replacement Network Operator requires continued use of any of the Exclusive or Non-Exclusive Assets, 
it shall:
[bookmark: a300597]procure a non-exclusive, perpetual, royalty-free licence (or licence on such other terms that have been agreed with the other Party) for the other Party and/or the Replacement Supplier or Replacement Network Operator, as applicable, to use such assets (with a right of sub-licence or assignment on the same terms); or failing which
[bookmark: a466734]procure a suitable alternative to such assets and that Party or the Replacement Supplier or the Replacement Network Operator, as applicable, shall bear the reasonable, proven costs of procuring the same.
[bookmark: a799035]at the other Party’s request and with the co-operation of the other Party, procure the novation or assignment to the Replacement Supplier or Replacement Network Operator, as applicable, of the Transferring Contracts.
[bookmark: a653972][bookmark: a663555]the other Party shall procure that the Replacement Supplier or Replacement Network Operator, as applicable, accepts assignment of each Transferring Contract;
[bookmark: a164038]once a Transferring Contract is novated or re-assigned, the Replacement Supplier or Replacement Network Operator, as applicable, shall carry out, perform and discharge all the obligations and liabilities created by or arising under that Transferring Contract; and
[bookmark: a240508]the Party whose obligations and liabilities under a Transferring Contract have been assigned or novated to the Replacement Supplier or Replacement Network Operator, as applicable, pursuant to paragraph (c) of this Schedule 12 shall have no further obligation or liability in relation to any matters arising following the date of such assignment or novation.
[bookmark: a317960]Payment on termination or expiry
[bookmark: a142122]Subject to paragraph 6.2 of this Schedule 12, payment to the relevant Party of the price determined in accordance with paragraph 5 of this Schedule 12 shall be due as a condition of:
[bookmark: a771112]the transfer of the Transferring Assets; and
[bookmark: a691726]the continued use of the Exclusive Assets and Non-Exclusive Assets, as referred to in paragraph 5.1.2 of this Schedule 12.
[bookmark: a570993]Any Charges to be paid by PipeCo in respect of ESCo performing its obligations in this Schedule 12 (if any) shall be determined in accordance with Schedule 5. The continued provision of the Services shall be paid for in accordance with the Charges relating thereto.
[bookmark: a688970]Apportionments
[bookmark: a638713]There shall be apportioned between each Party and the Replacement Supplier or Replacement Network Operator, as applicable, all outgoings and expenses (including any remuneration due) and all rents, royalties and other periodical payments receivable in respect of the Transferring Assets and Transferring Contracts.
[bookmark: a346031]Each Party shall be responsible for discharging its obligations and meeting its liabilities in respect of the Transferring Assets and Transferring Contracts unless and until those obligations and liabilities have been transferred to the Replacement Supplier or Replacement Network Operator, as applicable.
[bookmark: Annex]
Annex to Schedule 12 (Exit Plan and Service transfer arrangements) - Exit Plan
[bookmark: a133156][bookmark: _Ref1848571][bookmark: _Toc120620318] - Data Processing
[DATA PROCESSING CLAUSES]

	Signed by PIPECO in the presence of:
	.......................................


.......................................
[SIGNATURE OF WITNESS]
[NAME, ADDRESS AND OCCUPATION OF WITNESS]

	Signed by ESCO in the presence of:
	.......................................


.......................................
[SIGNATURE OF WITNESS]
[NAME, ADDRESS AND OCCUPATION OF WITNESS]
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