[image: image2.png]v, LNP

lawyers




[image: image3.emf]Connection &
supply

agreements

Delivery of system assets - separate
works packages

Metering &

Billing










ESCo

D B O M

D&B

O&M

Metering & 

Billing

D & B O & M

D e l i v e r y   o f   s y s t e m  

a s s e t s ,   u n d e r   i n t e g r a t e d  

c o n t r a c t   a p p r o a c h

E S C o

Connection & 

supply 

agreements

C o n n e c t i o n   &  

s u p p l y  

a g r e e m e n t s

Delivery of system assets -separate 

works packages

2 models: procuring ne t w o r k ,   o w n   E S C o




	

	Dated
20[*]

	

	(1) [ESCo]
AND
(2) [Contractor]

	

	HEAT NETWORKS INVESTMENT PROJECT

DRAFT: CUSTOMER SERVICES, METERING AND BILLING AGREEMENT 
Version Control

Version number

Date of issue

Author

Comment

1.0

Lux Nova Partners

Initial/internal draft 

2.0
31 July 2019

Lux Nova Partners

Draft issued for focused consultation
3.0
16 October 2019
Lux Nova Partners
Marked up following responses to consultation meeting on 19 September 2019


	

	

	[image: image1.png]The Stanley Building, 7 Pancras Square

'A LUX Nova Pal‘tnCI‘S London N1C 4AG

’ Clean energy IaWye rs www._luxnovapartners.com






GUIDANCE NOTE

This Customer Services, Metering & Billing Agreement is not necessarily relevant to every district heating scheme. 

However, it may be relevant to a district heating scheme where an energy supplier (ESCo) owns (or has rights to use) and needs to maintain district heating infrastructure but does not have the internal resource to provide (or otherwise wishes to outsource) customer services, metering and billing.

How it might fit into a project structuring is illustrated in the following diagram:


The drafting assumes that the Contractor may be instructed to install certain Metering Systems, CIUs and HIUs (Installed Managed Equipment).  It also provides for the Contractor to take over Metering Systems, CIU and HIUs installed by others (Pre-Installed Managed Equipment), such as Developers connecting to ESCo’s Energy System or on network being built by ESCo’s own Works Contractors.  Together, this forms the Managed Equipment that the Contractor is responsible for operating and maintaining in accordance with the terms of the Agreement.

In addition, the Contractor is contracted to provide various Customer Services (such as providing a  help desk, operating customer accounts, billing,  revenue collection and debt management).
The structuring assumption underlying this Customer Services, Metering & Billing Agreement is far from the only possible or valid structure and, even adopting the structure described above, there could be a wide range of variant approaches to aspects of the commercial structuring and contracting matrix. Therefore, it is very likely that this template Customer Services, Metering & Billing Agreement will serve only as a starting point for drafting of an agreement that will need to be tailored to the particular characteristics of a given district heating scheme.
THIS DRAFT IS RELEASED FOR THE PURPOSES OF A CONSULTATION ONLY
Neither the content of the above guidance, nor the drafting of this template document, is intended to constitute or to replace the need for expert legal advice, which should be sought on every district heating project. No liability is accepted for use of this template document. All liabilities are excluded to the fullest extent permitted by law.
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THIS AGREEMENT is dated [DATE]
Parties
(1) [FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS](ESCo); and
(2) [FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS](Contractor),
(ESCo and the Contractor each being a “Party” and together being the “Parties”).

Recitals
(A) ESCo is [to be] the supplier of heat [and electricity] at a district heating scheme serving consumers in [INSERT]
.

(B) [[Following a tender exercise,] ESCo has appointed [INSERT] (the "Design & Build Contractor") to design and build the Initial Energy System.]

(C) [[Following a tender exercise,] ESCo has appointed [INSERT] (the "O&M Contractor") to operate and maintain the Energy System.]

(D) [Following a tender exercise,] the Contractor has been selected by ESCo to provide customer services and metering and billing services to Customers connected to the Energy System.

(E) The Contractor has available the necessary resources, knowledge and experience required to provide the services procured through this Agreement.  

(F) ESCo wishes to appoint the Contractor to operate and maintain the Managed Equipment on the terms and conditions of this Agreement.
Agreed Terms
1. Interpretation
The following definitions and rules of interpretation apply in this Agreement.
1.1 Definitions:
Agreement: this agreement.
Annual Contractor Cap on Liability: has the meaning given to it in clause 17.3 (Liability of the Contractor).
Annual ESCo Cap on Liability: has the meaning given to it in clause 17.2 (Liability of ESCo).
Applicable Law: any law applicable in England and shall include common law, statute, statutory instrument, proclamation, by‑law, directive, decision, regulation, rule, order, notice, rule of court, instrument, or delegated or subordinate legislation and any enforceable community right within the meaning of section 2 of the European Communities Act 1972 in the United Kingdom, together with any applicable guidance, direction or determination with which ESCo is bound to comply to the extent that the same are published and publicly available or the existence or contents of them have been notified to them, and any applicable judgement of a relevant court of law which is binding in England and Wales, in connection with the provision of the Services or the performance of either Party’s obligations under this Agreement.
Approvals: the confirmation in writing by ESCo to the Contractor of the acceptance by ESCo of any aspect of the Services including the operation, maintenance and repair of the Managed Equipment which is required from time to time for the operation of the Equipment and the performance of the Services in accordance with this Agreement.

Authorisations: means any authorisation, consent, permission, approval, resolution, licence, exemption, filing, notarisation, permit, licence, agreement or registration, (whether statutory, regulatory, contractual or otherwise) including (without limitation) required by Applicable Law [or required from any statutory utility provider][or required from any owner of property or other rights] necessary for the provision of the Services.
Background IPR: any and all IPRs that are owned by or licensed to either Party and which are or have been developed independently of this Agreement (whether prior to the Effective Date or otherwise).
Benchmarker: has the meaning given to it in Schedule 6 (Benchmarking).
Benchmarking Report: has the meaning given to it in Schedule 6 (Benchmarking).

Benchmark Review: has the meaning given to it in Schedule 6 (Benchmarking).
Billing Period: the specific time period to which a Customer Invoice relates.
Business Day: a day, other than a Saturday, Sunday or public holiday in England, when banks in London are open for business.
CEDR: means the Centre for Effective Disputes Resolution.
Change: has the meaning given in Schedule 15 (Change Control Procedure).
Change Control Note: has the meaning given in Schedule 15 (Change Control Procedure).
Change Control Procedure: the procedure for introducing changes to this Agreement, as set out in Schedule 15 (Change Control Procedure).
Change in Law: the occurrence of any of the following after the Effective Date:-

(a)
the enactment or commencement of any new Applicable Law, other than any Applicable Law which on the Effective Date had been published:-

(i)
in a draft Bill as part of a Government Departmental consultation paper;
(ii)
in a Bill laid before Parliament;
(iii)
in a draft statutory instrument; or 

(b)
the modification or repeal of any Applicable Law;
(c)
a change in the interpretation, application, or enforcement of any Applicable Law;
(d)
any applicable judgment of a relevant court of law which changes a binding precedent; or

(e)
the imposition of a requirement by a competent authority, having the force of law, for an additional Authorisation that was not required on the Effective Date.

Change of Control: in respect of either Party, a change in Control of that Party.
Change Request: a written request (in the case of ESCo) or a recommendation (in the case of Contractor) for a Change which is submitted by one Party to the other pursuant to the Change Control Procedure.
Charges: the Service Charges and, as applicable, any Repair Works Fees and/or Exit Assistance Service Charges and any other charges which may become due and payable pursuant to this Agreement.
CIU or Customer Interface Unit: a display and associated ancillary equipment, wiring and apparatus connected to a Customer Heat Meter showing consumption, payment, debt and consumption history with the functions to operate in credit billing mode and Pay As You Go mode (for Residential Customer Units).
CIU Specification: the specification for the CIUs, as set out in Schedule 3 (Specifications).
Client Money Rules:  those rules set out in the Clients Asset Sourcebook of the Financial Conduct Authority Handbook.
Commercial Building: a building occupied by a Commercial Customer and supplied with Energy Supply [directly from a Substation].

Commercial Customer: a commercial owner or occupier of a Commercial Unit which is a counterparty to a Commercial Heat Supply Agreement. 

[Commercial Customer Secondary Heat Network: within a Commercial Building
, the heating network, and associated plant and equipment downstream of [the secondary side of the Substation]
, but not including the Customer Metering System or the Network Metering System.]
Commercial Heat Supply Agreement: an agreement between ESCo and a Commercial Customer for the supply of Energy, substantially in the form set out in Schedule 19 (Customer Supply Agreements).
Commercial Heat Tariff: the charges to Commercial Customers for Heat Supply under Customer Supply Agreements, regulated in accordance with clauses 5.1.4 and 5.1.5 (ESCO’sObligations) and Schedule 1Part 22.5 (Service Requirements).
Commercial Unit: a building or unit which is used for business or commercial purposes and which is connected to a [Secondary Heat Network].
Common Parts: those areas within a building in which any Customer Units are located that are provided with Energy Supply but which are not Customer Units.

Common Parts Heat Supply Agreement: an agreement between ESCo and a Landlord for Energy Supply to Common Parts, substantially in the form set out in Schedule 19 (Customer Supply Agreements).

Confidential Information: any information, however conveyed or presented, that relates to the business, affairs, operations, customers, processes, budgets, pricing policies, product information, strategies, developments, trade secrets, know-how, personnel and suppliers of the disclosing Party, together with all information derived by the receiving Party from any such information and any other information clearly designated by a Party as being confidential to it (whether or not it is marked "confidential"), or which ought reasonably be considered to be confidential.
Connection Agreement: the form of agreement between ESCo and a Developer (and any Landlord which succeeds in title) in relation to the connection of a Development to the Energy System.

Consumer Prices Index: the Consumer Prices Index as published by the Office for National Statistics from time to time, or failing such publication, such other index as the Parties may agree most closely resembles such index.
Contractor Cure Period: has the meaning given under clause 28.1.3 (Remediation Plan Process).
Contractor Insurances: those insurances set out in clause 27 (Insurance).
Contractor’s Data: any data (including any Personal Data relating to the staff, customers or suppliers of Contractor), documents, text, drawings, diagrams, images or sounds (together with any database made up of any of those), embodied in any medium, that are supplied to ESCo by or on behalf of Contractor.

Contractor's Exit Manager: the person identified as such in Schedule 13Part 1 (Representatives) (or any replacement notified by Contractor to ESCo from time to time), being the person responsible for managing the Exit Plan on behalf of Contractor.

Contractor's Personnel: all employees, staff, other workers, agents, contractors and consultants of the Contractor who are engaged from time to time in the discharge of the Contractor’s obligations under this Agreement.

Contractor's Premises: any premises in the possession or control of the Contractor from which the Services are delivered, in whole or in part or in which records relating to the Services are kept.

Contractor's Representative: the person identified as such in Schedule 13Part 1 (Representatives) (or any replacement notified by the Contractor to ESCo from time to time) as the person responsible for managing the Contractor's overall relationship with ESCo.

Contractor's Services Manager: the person identified as such in Schedule 13Part 1 (Representatives) (or any replacement notified by the Contractor to ESCo from time to time), being the person responsible for managing the Services on behalf of the Contractor.
Contractor Termination Grounds: any of the following:

(a) ESCo fails to make payments to the Contractor which are properly due and invoiced, and the payments:

(i) are in a sum in excess of [INSERT] % of the annual Service Charges;

(ii) have been due for more than [INSERT] calendar days since their due date for payment; 
(iii) have been due for more than [INSERT] calendar days since the Contractor served formal notice of ESCo’s non-payment; and

(iv) remain outstanding;
(b) the aggregate liability of ESCo to the Contractor arising out of or in connection with this Agreement and with respect to any and all claims and costs arising out of or under this Agreement or arising out of the performance or non-performance of any other obligation of ESCo in connection with this Agreement, including any non-contractual obligations arising from this Agreement, exceeds the Annual ESCo Cap on Liability;
(c) an Insolvency Event occurs in respect of ESCo;
(d) [other].
Contractor Termination Notice: has the meaning given to it in clause 30.2.1(b) (Termination by Contractor).
Contract Year: a period of twelve (12) months (or such shorter period if this Agreement is terminated earlier), commencing on the Services Commencement Date and/or each anniversary of the Services Commencement Date.
Control: in respect of either Party, the acquisition of either:
(a) the voting rights attaching to [25]% or more of the voting shares in that Party; or
(b) the power to direct or cause the direction and management of the policies of that Party in accordance with the acquirer's wishes, whether as a result of the ownership of shares, control of the board of directors, contract or any powers conferred by the articles of association or other constitutional documents of that Party.
Credit Control Procedure: the procedure set out under Schedule 1Part 22.9.4 (for Residential Customers) and Schedule 1Part 22.9.7 (for Commercial Customers).
Critical Service Failure: an event where Contractor's performance of any Service falls to, or below, any of the Critical Service Levels for that Service.
Critical Service Levels: has the meaning set out in Schedule 2 (Service levels).
Customer: a Commercial Customer, a Residential Customer or a Landlord (as the context requires). 
Customer Details: as appropriate:

(a)
the Customer’s name, correspondence address, phone number and email;

(b)
the Customer Unit or Commercial Customer Building details (address (if different from that given by the Customer as correspondence address), postcode, square meterage; 

(c)
property and tenancy type;

(d)
date of occupation/ ownership (if different); 

(e)
landlord or social landlord details, and
(f)
Customer preference for communication (including for the issue of bills).
Customer Heat Meter: a Heat Meter installed in a Residential Customer Unit, a Commercial Customer Unit, in Common Parts, or in a Substation serving only a Commercial Customer Building.

Customer Help Desk: means the help-desk provided by the Contractor for Customers in accordance with Schedule 1Part 22.10 (Customer Help Desk).
Customer Services: the Services set out in Schedule 1Part 22 (Service Requirements).
Customer Website: a website provided by the Contractor enabling Customers to view consumption and billing data, to manage their accounts, make payments and submit meter readings, as further detailed in Schedule 1Part 22.8 (Service Requirements).
Customer Unit: means a Commercial Unit or a Residential Unit.
Data Protection Legislation: means all applicable legislation relating to privacy and the processing of personal data in force from time to time in the United Kingdom, including the GDPR (for as long as applicable in the United Kingdom) and the Data Protection Act 2018.
Debt Management Service: the management of Customer accounts where Residential Customer’s payments pursuant to Residential Customer Supply Agreements are in arrears as set out under Schedule 1Part 22.9.5 (Service Requirements).
Debt Recovery Service: the services to recover debts, including cessation of supply and recovery through the court system, as set out under Schedule 1Part 22.9.6 and Schedule 1Part 22.9.8 (Service Requirements).
Default: any default of either Party in complying with its obligations under this Agreement.
Deficiency Points: as defined in Schedule 2Part 22.2 (Output Specification). 
Deficiency Point Value: as defined in Schedule 2Part 22.3 (Output Specification). 

Deficiency Sum: as defined in Schedule 2Part 22.5 (Output Specification). 

Demarcation Points: the point at which the obligation to provide the Services transfers from the Contractor to [either the Customer Services Contractor or] the relevant Customer, as identified on the Responsibility Diagram. 

[Design & Build Contract: means [INSERT DETAILS].]

[Design & Build Contractor: means [INSERT DETAILS].

Developer: a developer of a Development requiring Heat, with whom ESCo has entered into or enters into (as relevant) a Connection Agreement and Framework Heat Supply Agreement.

Development: means a development of commercial or residential buildings and units, or a combination which are connected, or are to be connected, to the Energy System.

Dispute: any dispute under this Agreement.
Dispute Resolution Procedure: the dispute resolution procedure set out in clause 33 (Dispute resolution procedure).
Documentation: all technical specifications, user manuals, operating manuals, process definitions and procedures, and all such other documentation as is required:
(c) to be developed by Contractor in order to provide the Services; or

(d) to be supplied by Contractor to ESCo to enable it to make use of the Services.
Due Date: has the meaning give in clause 7.3 (Charges and invoicing).
Economically Advantageous Price: the price which best combines the lowest cost, quality, optimum timescale and minimum disruption to the operation of the Energy System.
Effective Date: the date of this Agreement.
[Electricity Meter: the metering equipment and associated ancillary equipment, wiring and apparatus, including remote electronic meter reading systems connected to the meters, used to measure Electricity Supply, and any electronic remote meter reading system connected to such a meter, together with the central monitoring computer and any interface modules and associated equipment.]
[Electricity Network: the Initial Electricity Network and any modifications or extensions thereto made in accordance with this Agreement.]
[Electricity Supply: the supply of electricity to Customers, enabled over the Electricity Network.]

Emergency: an event, incident or circumstance which is or is likely to be materially disruptive to the operation of the Energy System, cause material damage to property, or creates an imminent risk of material harm to the health, safety or welfare of anyone or material harm to the environment.
Energy: Heat [and/or, electricity, as applicable].

Energy Centre: means all buildings and structures, including accommodation within the buildings and structures, on the Energy Centre Site, including but not limited to the structure, cladding systems, plant rooms, gas meter rooms, control room, offices, meeting rooms, visitors centre, toilets, store rooms, roof and all associated equipment, plant and services, together with any extensions thereto.

Energy Centre Site: means the site of the Energy Centre [with title reference [INSERT]], as identified [with a [red]  line] in drawing [insert drawing reference] set out in Schedule 18 (Drawings).
Energy System: the Heat Network [and, where applicable, the Electricity Network].

ESCo's Data: any data (including any Personal Data relating to the staff, customers or suppliers of ESCo), documents, text, drawings, diagrams, images or sounds (together with any database made up of any of those), embodied in any medium, that are supplied to Contractor by or on behalf of ESCo.

ESCo's Exit Manager: the person identified as such in Part 1 of Schedule 13 (Representatives) (or any replacement notified by ESCo to Contractor from time to time) being the person responsible for managing the Exit Plan on behalf of ESCo.

ESCo's Personnel: all employees, staff, other workers, agents, contractors and consultants of ESCo who are engaged from time to time in the discharge of ESCo’s obligations under this Agreement or the provision of the Energy Services.

ESCo's Representatives: the person identified as such in Part 1 of Schedule 13 (Representatives) (or any replacement notified by ESCo to Contractor from time to time), being the person responsible for managing ESCo's overall relationship with Contractor.

ESCo's Responsibilities: the responsibilities of ESCo as specified in Schedule 11 (ESCo's responsibilities).

ESCo's Services Manager: the person identified as such in Part 1 of Schedule 13 (Representatives) (or any replacement notified by ESCo to Contractor from time to time) being the person responsible for managing the Services on behalf of ESCo.

ESCo Termination Grounds: any of the following:

(a) a Major Default has occurred which is capable of remedy, ESCo has issued a Remediation Notice pursuant to clause 28.1 (Remediation Plan Process) and the Contractor: 

(i) has failed to put forward a Remediation Plan and failed to remedy the breaches specified in the Remediation Notice within the Contractor Cure Period; or

(ii) has put forward a Remediation Plan but has materially failed to remedy the breaches specified in the Remediation Notice in accordance with the Remediation Plan;
(b) a Major Default has occurred which is not capable of remedy, and in respect of which:

(i) it would be unreasonable to expect ESCo to accept financial compensation for such default (where applicable); and

(ii) such Major Default has given ESCo reasonable grounds to believe that the Contractor is manifestly incapable of properly fulfilling its obligations pursuant to this Agreement;

(c) [the Contractor has committed [NUMBER] Service Level Failure(s);]
(d) [the Contractor has accrued liability for Deficiency Sums and/or Service Failure Deductions in any period of [NUMBER] consecutive months, or any [NUMBER] months in any rolling 12-month period, in excess of £[AMOUNT];]
(e) the Contractor, as employer under an O&M Sub-contract, has breached the O&M Sub-contract such that an O&M Contractor Termination Ground has arisen;

(f) an Insolvency Event occurs in respect of the Contractor;

(g) the aggregate liability of the Contractor to ESCo arising out of or in connection with this Agreement and with respect to any and all claims and costs arising out of or under this Agreement, or arising out of the performance or non-performance of any other obligation of the Contractor in connection with this Agreement, including any non-contractual obligations arising from this Agreement, exceeds the Annual Contractor Cap on Liability;

(h) the Contractor has committed any act set out under clause 34 (Termination for Corrupt Gifts, Payment of Commission, Bribery or Corruption);

(i) the Contractor has failed to comply with clause 3.12 (Financial Security) or failure by the provider of any Financial Security to comply with the terms of such Financial Security;

(j) [other].
ESCO Termination Notice: has the meaning given to it in clause 30.1.1(b)(Termination by ESCo).
Exit Manager: the ESCo Exit Manager or the Contractor Exit Manager, as applicable, and ‘Exit Managers’ shall be construed accordingly.

Exit Plan: the plan for the provision of the Exit Assistance Services in the event of the expiry or termination of this Agreement for any reason, as set out in the Annex to Schedule 16 (Exit plan and service transfer) as may be amended from time to time in accordance with clause 32 (Exit and service transfer).
Exit Assistance Services: the transitional services to be provided by the Contractor in respect of the termination of this Agreement, as set out in the latest Exit Plan.
Exist Assistance Service Charges: the charges in respect of Exit Assistance Services, set out in  Schedule 4 (Charges) or the Exit Plan.
Financial Security: financial security meeting the requirements set out in and in the form appended to Schedule 11 (Performance Security).
Forced Outages: a time or period when any component of the Managed Equipment is unavailable for operation for any reason other than scheduled maintenance and such unavailability is not excused by this Agreement. 

Force Majeure Event: any cause affecting, preventing or hindering the performance by a Party of its obligations under this Agreement arising from acts, events, omissions or non-events beyond its reasonable control, including acts of God, riots, war, acts of terrorism, fire, flood, storm or earthquake and any disaster, but excluding any industrial dispute relating to the Contractor, Contractor's Personnel or any other failure in Contractor's supply chain.
Force Majeure Termination Notice: has the meaning given to it in clause 30.3 (Force Majeure Termination).
Foreground Intellectual Property: all Intellectual Property relating to the Managed Equipment and the provision of the Services which is:-

(a)
conceived, first reduced to practice or writing or developed in whole or in substantial part by a Party or the Parties jointly; or

(b)
conceived, first reduced to practice or writing or developed in whole or in substantial part by the agents, representatives, contractors or sub-contractors of a Party and licensed, transferred or assigned to that Party,

during the term of this Agreement.

Framework Heat Supply Agreement: an agreement between ESCo and a Developer or Landlord for the supply of Energy to a Development, substantially in the form set out in Schedule 19 (Customer Supply Agreements).
General Data Protection Regulation or GDPR: Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal data and on the free movement of such data or any law which replaces, supersedes or supplements the European Union Regulation in relation to the United Kingdom (whether in whole or part) as a result of the United Kingdom ceasing to be a member state of the European Union.
Good Industry Practice: those practices, methods, specifications and standards which comply with all Applicable Law and Authorisations and with the degree or efficiency, safety, reliability, skill, diligence, prudence and foresight that a competent and experienced contractor in the district heating industry would be expected to use and/or adopt in relation to the provision of comparable works and services which are substantially similar to the works and/or services (as applicable) in similar circumstances.
Good Value: has the meaning given to it in Schedule 6 (Benchmarking).
GPRS: general packet radio service.
Group: in relation to a company, that company, any subsidiary or holding company [from time to time OR at the date of this Agreement] of that company[, and any subsidiary [from time to time OR at the date of this Agreement] of a holding company of that company].

Group Company: in relation to a company, any member of its Group.
GSM: global system for mobile communication.
Heat: heating and/or cooling, as specified in Schedule 1 (Service Requirements).
Heat Interface Unit or HIU: the heat interface unit located in a Customer Unit or Common Part that transfers heat from the Secondary Heat Network to the heating system (excluding any Customer Metering Systems and ancillary parts) within a Customer Unit or Common Parts, and includes the cabinet casing, back plate and all other equipment within the HIU.

Heat Meter: the metering equipment and associated ancillary equipment, wiring and apparatus, including remote electronic meter reading systems connected to the meters, used to measure Heat flow or supply, and any electronic remote meter reading system connected to such a meter, together with the central monitoring computer and any interface modules and associated equipment.
Heat Network: the Primary Heat Network and any modifications or extensions thereto made in accordance with this Agreement and any Secondary Heat Network(s) Accepted in accordance with this Agreement.
Heat Network Regulations: the Heat Network (Metering and Billing) Regulations 2014, together with any associated guidance, including the heat Network (Metering and Billing) Regulations 2014 Scope Guidance (March 2015).
Indemnified Party: as defined under clause 18.1.1 (Indemnity).
Initial Energy System: the Initial Heat Network [and, where relevant, Initial Electricity Network].
[Initial Electricity Network: the network of wires and ancillary electrical plant and equipment a schematic of which is set out in Schedule 18 (Drawings).]
Initial Heat Network: the network of heat pipes and ancillary plant and equipment a schematic of which is set out in in Schedule 18 (Drawings) together with any additional pipework, plant or equipment added as part of the Primary Heat Network Completion Works.
Initial Term: the period commencing on the Effective Date and ending on the [NUMBER] anniversary of the [Effective Date OR Service Commencement Date].

Insolvency Event: in respect of either Party:
(e) other than for the purposes of a bona fide reconstruction or amalgamation, such Party passing a resolution for its winding up, or a court of competent jurisdiction making an order for it to be wound up or dissolved, or that Party being otherwise dissolved; or
(f) the appointment of an administrator of, or the making of an administration order in relation to, either Party, or the appointment of a receiver or administrative receiver of, or an encumbrancer taking possession of or selling, the whole or any part of the entity's undertaking, assets, rights or revenue; or
(g) that Party entering into an arrangement, compromise or composition in satisfaction of its debts with its creditors or any class of them, or taking steps to obtain a moratorium, or making an application to a court of competent jurisdiction for protection from its creditors; or
(h) that Party being unable to pay its debts, or being capable of being deemed unable to pay its debts, within the meaning of section 123 of the Insolvency Act 1986; or
(i) that Party entering into any arrangement, compromise or composition in satisfaction of its debts with its creditors.
Installed Managed Equipment: any Metering Systems, CIUs or HIUs installed by the Contractor in accordance with clause 3.2.1(a) (Contractor’s Obligations) and Schedule 1Part 21.1 (Service Requirements).
Internal Secondary Heat Network: any part of a Secondary Heat Network which is above ground and internal to any Residential Units or Commercial Unit:

a) from the point of entry to a Residential Unit to the HIU;

b) where a Commercial Unit is fitted with a residential style HIU, from the point of entry to that Commercial Unit to the HIU or otherwise from the point of entry to the Commercial Unit,

as identified in [COLOUR] on the “Managed Equipment Schematic” set out in Schedule 18 (Drawings).
IPRs: any and all intellectual property rights of any nature anywhere in the world whether registered, registrable or otherwise, including patents, utility models, trade-marks, registered designs and domain names, applications for any of the foregoing, trade or business names, goodwill, copyright and rights in the nature of copyright, design rights, rights in databases, moral rights, know-how and any other intellectual property rights which subsist in computer software, computer programs, websites, documents, information, techniques, business methods, drawings, logos, instruction manuals, lists and procedures and particulars of customers, marketing methods and procedures and advertising literature, including the "look and feel" of any websites.
Landlord: the title holder of a building in which a Substation or Customer Unit is located, or a Commercial Building (which may include a Developer and its successor in title). 
Major Default: means:

(a) a material breach by the Contractor of its obligations under this Agreement; and/or
(b) a failure by the Contractor to meet any of the Service Levels for [INSERT] consecutive months or a total of [INSERT] months or more in any rolling 12-month period; and/or
(c) [INSERT] or more Monthly Service Failures have occurred in any 12-month rolling period; and/or
(d) a failure by the Contractor to provide the CIUs with the required specification in accordance with Schedule 3 (Specifications); and/or
(e) the cap on deductions from the Charges for failure to meet any of the Output Specifications for [INSERT] consecutive months or a total of [INSERT] months or more in any rolling 12-month period is reached; and/or
(f) the Contractor fails to pay any undisputed sum due to ESCo within [INSERT] calendar days from the due date, having received a written demand for payment from the other Party and, following the due date, a further notification of non-payment.

Managed Equipment: the Installed Managed Equipment and, once Taken Over, the Pre-Installed Managed Equipment.
Metering Systems: means the Substation Heat Meters, the Customer Heat Meters and CIUs installed in each Customer Unit, Common Part or Substation (as relevant) [and the Electricity Meters]. 

month : a calendar month, and monthly: shall be interpreted accordingly.
Normal Working Hours: [8]am to [6]pm and only on [Mondays to Fridays][, and excluding Bank Holidays] [and [8am] to [12]pm on Saturdays].

O&M Manuals: the operation and maintenance manuals supplied to the Contractor by ESCo or the Design & Build Contractor, as relevant, on or prior to the Services Commencement Date [(which should contain information related to installed equipment product information, testing and commissioning information and manufacturers’ recommended maintenance standards)]. 
O&M Contractors: has the meaning given in Recital (C).
Other Party: as defined under clause 21.1.3 (Intellectual Property Rights).
PAYG: pay as you go.
PAYG Exception Review: the review and actions the Contractor carries out as part of the Credit Control and Debt Management Service.

PAYG Service: the PAYG services set out in Schedule 1 (Service Requirements).
Payment Period: a [month] during the Term (including any incomplete month prorated, at the beginning or end of the Term).
Performance Monitoring Reporting System: the system described in Paragraph 4 of Schedule 1 Part 2 (Service Requirements) and more particularly described in Schedule 2 Part 1 to this Agreement (Output Specification and Service Levels). 

Person: any natural person, corporation, division of a corporation, partnership, trust, joint venture (which includes a co-ownership), association, company, estate, unincorporated organization or government.

Personal Data: means any information relating to an identified or identifiable natural person that is processed by Contractor as a result of, or in connection with, the provision of the services under this Agreement; an identifiable natural person is one who can be identified, directly or indirectly, in particular by reference to an identifier such as a name, identification number, location data, an online identifier or to one or more factors specific to the physical, physiological, genetic, mental, economic, cultural or social identity of that natural person.
Personnel: the Contractor’s Personnel or ESCo’s Personnel, as the context requires.
Practical Completion: shall have the meaning given to it under (as relevant):

(j) the Design & Build Contract; or, as applicable
(k) where any works to deliver a Network Extension are undertaken by a Third Party Contractor, in the relevant Third Party Works Contract,
and “Practically Complete” shall be construed accordingly. 
Primary Heat Network: means:

(l) the Initial Heat Network; and
(m) once Practically Complete, any Primary Heat Network Extension(s).
Primary Heat Network Completion Works: any works required to be undertaken by the Design & Build Contractor under the Design & Build Contract following Practical Completion of the Initial Heat Network to complete and fully commission the Initial Heat Network.

Primary Heat Network Extension: means any addition to the Initial Heat Network [constructed pursuant to a works contract entered into between ESCo and the Design & Build Contractor or constructed pursuant to a works contract entered into between ESCo and the Design & Build Contractor or a Third Party Works Contractor (as the context requires)].

Qualifying Change in Law: either:

(a) a Change in Law, the terms of which apply expressly to this Agreement and not to similar contracts procured, or to the Contractor and not to other persons; or

(b) a Change in Law which specifically refers to the provision of services the same as or similar to any of the Services.

Registered Provider Heat Supply Agreement: an agreement between ESCo and a registered provider of social housing, for the supply of Heat, substantially in the form set out in Schedule 19 (Customer Supply Agreements).
Regulatory Body: any government department and regulatory, statutory and any other entity, committee and body which, whether under statute, rules, regulations, code of practice or otherwise, is entitled by any Applicable Law to supervise, regulate, investigate or influence the matters dealt with in this Agreement or any other affairs of ESCo (including Ofgem and the Heat Trust).

Remediation Notice: a written notice given by ESCo to Contractor pursuant to clause 28.1 (Remediation plan process) to initiate the Remediation Plan Process.

Remediation Plan: the plan agreed in accordance with clause 28 (Remediation plan process) for the resolution of a Contractor's Default.

Remediation Plan Process: the process for resolving certain of Contractor's Defaults as set out in clause 28 (Remediation plan process).

Repair Works: the repair/replacement of any the Managed Equipment by the Contractor in accordance with the terms of this Agreement.

Repair Works Fee: has the meaning given in  Schedule 4 (Charges).
Replacement Contractor: means a contractor that will replace the Contractor (in accordance with Schedule 16 to this Agreement) in the event of any termination or expiry of this Agreement.
Request for Payment: has the meaning given under clause 7.1 (Charges and Payment).
Required Action: has the meaning given to it in clause 29 (ESCo Step-In Process). 

Residential Customer: a domestic consumer of Energy who is a counterparty to a Residential Heat Supply Agreement. 

Residential Development: a Development which contains only Residential Units. 

Residential Heat Supply Agreement: an agreement between ESCo and a domestic consumer for the supply of Energy, substantially in the form set out in Schedule 19 (Customer Supply Agreements).
Residential Heat Tariff: the charges to Residential Customers for the provision of Heat under Residential Heat Supply Agreements, regulated in accordance with 5.1.3 (ESCO’sObligations) and Schedule 1 (Service Requirements).
Residential Unit: the dwelling, unit or apartment occupied by a Residential Customer.

Representatives: ESCo's Representatives and/or Contractor's Representatives.
Safety Policy: Contractor’s policy for safe access to Contractor’s Premises, as set out in Schedule 12Part 2 (Policies and Procedures) and any amendment or replacement as may be notified by Contractor to ESCo.
Schedule of Rates: the schedule of rates set out in Schedule 4 (Charges).
Site Rules: means as set out in Schedule 9 to this Agreement.
Secondary Heat Network: means within a Residential Development and/or Mixed Use Development, the network, associated services and assets, forming part of the Heat Network, between [the secondary side of the Substation and the point of connection to each Residential Unit HIU, Commercial Unit HIU and Common Parts HIU, including but not limited to pumps, speed controllers, pressurisation units, pressure vessels, pipes (including insulation), pipeline ancillaries (including insulation), electrical supplies to components of the Secondary Heat Network from the first distribution board upstream and all controls relating to the Secondary Heat Network (including; control panels, control devices, and associated control wiring), but not including the Customer Metering System or the Network Metering System.
Served Premises: 
(a) any building in which a Customer Unit or Commercial Unit is located; or 
(b) any site in which a Commercial Building is located; and 
(c) any land over which ESCo has rights of access and through which the Energy System passes.

Service Charges: the service charges set out in Annex 1 to  Schedule 4 (Charges) which become due and payable by ESCo to the Contractor in respect of the Services, calculated as set out in Schedule 4 (Charges).

Service Credits: the sums attributable to a Service Failure as specified Schedule 2Part 2 (Output Specification).
Service Failure Deduction: has the meaning given to it in Schedule 2Part 2 (Output Specification).
Service Level: has the meaning given to it in Schedule 2Part 2 (Output Specification). 

Service Level Failure: has the meaning given to it in Schedule 2Part 2 (Output Specification). 

Service Level Failure Point: has the meaning given to it in Schedule 2Part 2 (Output Specification). 
Service Level Report: has the meaning given to it in Schedule 2Part 2 (Output Specification).
Service Requirements: ESCo's requirements for the Services as set out in Schedule 1 (Service requirements) as amended from time to time in accordance with the Change Control Procedure.
Services: the services to be provided by the Contractor to ESCo pursuant to this Agreement, including the services detailed under clause 3 (Contractor’s obligations) and Schedule 1 (Service requirements) and any changes to such services instructed in accordance with clause 10 (Changes) and Schedule 15 (Change Control Procedure).
Services Commencement Date: the date of Practical Completion under the Design & Build Contract.
Services Managers: ESCo's Services Manager and Contractor's Services Manager.

Standards and Policies: those standards and policies set out in Schedule 12 (Standards and Policies).
Step-in: the process of ESCo temporarily taking over any part (or all parts) of the Services in accordance with clause 29 (ESCo Step-in Process).
Sub-Contract: the terms upon which the Contractor appoints a Sub-Contractor.

Sub-Contractor: a person appointed by the Contractor to discharge any of the Contractor’s obligations under this Agreement.
Sub-Contractor Termination Grounds: means grounds have arisen for termination by an Approved Sub-Contractor of an Approved Sub-Contract.

Substation: a heat transfer station which is part of the Primary Heat Network containing heat exchangers, controls, Network Metering Systems[, Customer Metering Systems,] and related ancillary equipment which are the interface between the Primary Heat Network or a Primary Heat Network Extension and the relevant Secondary Heat Network or Commercial Customer Building. 
Substation Heat Meter: a Heat Meter installed in a Substation that does not solely serve a Commercial Building.
Takeover: means the transfer to the Contractor, in accordance with Schedule 8 (Take over process), of the sole responsibility for the operation, maintenance and repair of Pre-Installed Managed Equipment and the term “Taken Over” and “Taking Over” shall be interpreted accordingly.

Taken Over Assets: any Pre-Installed Managed Equipment that has been Taken Over by the Contractor. 
Term: the period of the Initial Term as may be varied by:
(n) any extensions to this Agreement which are agreed pursuant to clause 2.2 (Extension of agreement); or
(o) the duration of the Termination Period; or
(p) the early termination of this Agreement in accordance with clause 28 (Termination).
Termination Date: the date of expiry or termination of this Agreement.
Termination Notice: an ESCo Termination Notice, a Contractor Termination Notice or a Force Majeure Termination Notice, as applicable.
Termination Period: the period of up to [SPECIFY] as specified in the Termination Notice pursuant to clause 30.1 (Termination for cause) during which period ESCo may require Contractor to continue to provide the Services after a Termination Notice has been given provided always that such period may not extend the Initial Term (as extended by clause 2.2 (Commencement and duration)).
Tertiary Network: the heating system inside a Residential Customer Unit, including all pipes, radiators, hot water cylinders and other apparatus that is connected to the downstream valve of the HIU.
Third Party Claim: has the meaning given in clause 18.2 (Third Party Claims).
Third Party Works Contract: a contract between ESCo and a Third Party Works Contractor for the design and build of any Network Extension(s).

Third Party Works Contractor: a contractor (other than the Design & Build Contractor) appointed by ESCo to design and build any Network Extension(s). 

Transfer Date: has the meaning given under clause 14.1 (TUPE).
Transferring Employees: has the meaning given under clause 14.1 (TUPE). 

TUPE: the Transfer of Undertakings (Protection of Employment) Regulations 2006 (246/2006) and (for so long as applicable in the United Kingdom) any other regulations enacted for the purposes of implementing the EC Acquired Rights Directive 77/187 (as amended) into English Law.

Works Contractor: the Design & Build Contractor or relevant Third Party Works Contractor, as the context requires.
VAT: value added tax as provided for in the Value Added Tax Act 1994.
Vulnerable Customer: has the meaning given to “vulnerable customer” in the Residential Heat Supply Agreement.
Winter Period: October to April inclusive.

Works: any works carried out by the Contractor pursuant to this Agreement.
1.2 Clause, schedule and paragraph headings shall not affect the interpretation of this Agreement.
1.3 The Schedules and Annexes form part of this Agreement and shall have effect as if set out in full in the body of this Agreement. Any reference to this Agreement includes the Schedules and Annexes.
1.4 A reference to a company shall include any company, corporation or other body corporate, wherever and however incorporated or established.
1.5 A reference to holding company or a subsidiary means a holding company or a subsidiary (as the case may be) as defined in section 1159 of the Companies Act 2006 [and a company shall be treated, for the purposes only of the membership requirement contained in subsections 1159(1)(b) and (c), as a member of another company even if its shares in that other company are registered in the name of:
1.5.1 another person (or its nominee), whether by way of security or in connection with the taking of security; or
1.5.2 its nominee].
[For the purposes of determining whether a limited liability partnership is a subsidiary of a company or another limited liability partnership, section 1159 of the Companies Act 2006 shall be amended so that: (a) references in sub sections 1159(1)(a) and (c) to voting rights are to the members' rights to vote on all or substantially all matters which are decided by a vote of the members of the limited liability partnership; and (b) the reference in section 1159(1)(b) to the right to appoint or remove a majority of its board of directors is to the right to appoint or remove members holding a majority of the voting rights.]
1.6 Unless the context requires otherwise, words in the singular include the plural and in the plural include the singular.
1.7 Unless the context requires otherwise, a reference to one gender shall include a reference to the other genders.
1.8 A reference to a statute or statutory provision is a reference to it as amended, extended or re-enacted from time to time.
1.9 A reference to a statute or statutory provision shall include all subordinate legislation made from time to time under that statute or statutory provision.
1.10 [A reference to writing or written includes fax [and email OR but not email]].
1.11 A reference to this Agreement or to any other agreement or document referred to in this Agreement is a reference to this Agreement or such other agreement as varied or novated (in each case, other than in breach of the provisions of this Agreement) from time to time.
1.12 References to clauses, Schedules and Annexes are to the clauses, Schedules and Annexes of this Agreement and references to paragraphs are to paragraphs of the relevant schedule.
1.13 Any words following the terms including, include, in particular, for example or any other similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or terms preceding those terms.
1.14 [If there is an inconsistency between the clauses, Schedules and Annexes, the provisions in the clauses shall prevail in preference to the Schedules and Annexes, and the provisions of the Schedules shall prevail over the provisions of any Annex.]

2. Commencement and duration
2.1 This Agreement shall take effect on the Effective Date and shall continue for the Term.
2.2 If ESCo wishes to extend this Agreement beyond the expiry of the Initial Term, it shall give Contractor at least [NUMBER] months' written notice of such intention prior to the expiry of the Initial Term [provided always that ESCo shall not be entitled to extend the Initial Term by more than [NUMBER] years]. If ESCo gives such notice then the Parties shall negotiate in good faith to agree the terms of such extension by not later than [NUMBER] months prior to the expiry of the Initial Term.
2.3 [If ESCo does not wish to extend this Agreement beyond the Initial Term or the Parties cannot agree the terms of such extension, this Agreement shall expire on the expiry of the Initial Term.][If the Parties have not agreed the terms of such extension by not later than [NUMBER] months prior to expiry of the Initial Term, the provisions of clause 32 (Exit and service transfer) and the Exit Plan shall apply.]

3. Contractor's Obligations
3.1 General

The Contractor shall provide ESCo with the Services in accordance with and subject to the terms and conditions of this Agreement.

3.2 Services 

3.2.1 Responsibility for Managed Equipment
(a) The Contractor shall [supply][and/or] install and commission the Installed Managed Equipment in accordance with Schedule 1 Part 2 1.2.1(Service Requirements).
(b) Subject to completion of Takeover in accordance with Schedule 8 (Take over process), the Contractor shall Takeover and, subject to clause 3.7 (Costs of Repair and Replacement), shall be solely responsible for the Taken Over Assets in accordance with the terms of this Agreement. 

(c) The Contractor shall operate and maintain, test, inspect, repair and replace relevant parts of the Managed Equipment in accordance with the Performance Standards.

3.2.2 Customer Services & Customer Help Desk
(a) The Contractor shall provide the Customer Services, as further set out under Paragraph 2 of Schedule 1 (Service Requirements).
(b) The Contractor shall set up and operate a single Customer Help Desk which shall provide a single point of interface for the Customer as further set out under Paragraph 2.10 of Schedule 1 (Service Requirements).
(c) The Contractor shall set up, operate and maintain an secure login, ESCo-branded website for Customers, with all data stored and held in the UK, including Customer secure access and payment options (as further set out under Paragraph 2.6of Schedule 1 (Service Requirements)).
3.3 General Standards of Performance

The Contractor shall, at all times, perform its obligations under this Agreement in accordance with:

3.3.1 all Applicable Laws, including without limitation, Data Protection Laws and the Heat Network Regulations;

3.3.2 Good Industry Practice;

3.3.3 the Performance Standards and all applicable Standards and Policies; 

3.3.4 the Performance Monitoring Reporting System;

3.3.5 all Approvals and any proper instructions and directions of ESCo given from time to time in accordance with this Agreement; and
3.3.6 all provisions of this Agreement.
3.4 Operation and Maintenance

Subject to the exclusions under Paragraph 5 of Schedule 2 Part 2(Exclusions), the Contractor shall operate, maintain, test and inspect and repair and replace (as relevant) the Managed Equipment, throughout the Term, in such manner as to:

3 maintain continuity and quality in the supply of Energy to all Customers at all times, minimising downtime;    

3 keep the Managed Equipment, in good working order, which shall include the repair or replacement of any component which is no longer in good working order which shall mean that apart from any general wear and tear commensurate with the age of the plant which does not affect the operation of that item the item shall appear and be capable of functioning exactly as it was when first installed;

3 prevent wear and tear or premature deterioration of the Managed Equipment, (taking into account the expected degradation assuming maintenance in accordance with Good Industry Practice).

(“Performance Standards”). 

3.5 Compliance with Works Contractors’ Requirements during construction works

The Contractor shall, and shall procure that all Contractor’s Personnel shall, at all times, comply with all the regulations, safety requirements, reasonable orders and instructions of any Works Contractor employed by ESCo and notified to the Contractor (including during any defects liability period under the Design & Building Contract or during any Network Extension).
3.6 Costs of Operation and Maintenance 

All Works and the Services required to be undertaken by the Contractor in order to comply with this Agreement, shall be undertaken by the Contractor and paid for by ESCo as a component of the Charges. 

3.7 Costs of Repair and Replacement

3.7.1 All repairs and replacements in relation to the Managed Equipment required to be undertaken by the Contractor in order to comply with this Agreement [shall be undertaken by the Contractor and paid for by ESCo as a component of the Charges in accordance with Schedule 4 (Charges)], except to the extent and where the Contractor provides reasonable evidence (including photographic evidence) and explanation (suitable to pursue an insurance claim) that the repairs or replacements were required as a result of:

(a) damage to the Managed Equipment directly resulting from any act or omission of ESCo in breach of this Agreement, whereupon ESCo shall pay the Contractor’s reasonable costs incurred in rectifying such damage in accordance with Schedule 4 (Charges);
(b) damage to Managed Equipment directly resulting from the acts of any person other than Contractor (or any Contractor’s Personnel), whereupon, subject to clause 3.7.2, the Contractor, acting on behalf of ESCo shall use all reasonable endeavours to recover costs, including (where relevant) from:

3 Customers pursuant to Customer Supply Agreements;

3 Registered Providers pursuant to Registered Provider Heat Supply Agreements; 

3 Landlords, pursuant to Framework Heat Supply Agreements or Void Supply Agreements;

3 any relevant insurance providers,
provided that any such costs not recovered shall be for the account of ESCo. In the event that the Contractor is able to recover the full costs from such Customers, Landlords or third parties on behalf of ESCo, the Contractor shall be entitled to payment of such costs plus [INSERT MARGIN]%.  In the event that the Contractor is unable to recover the full costs from such Customers, Landlords or third parties on behalf of ESCo, despite using all reasonable endeavours, the Contractor shall be entitled to payment of the balance from ESCo; 

(c) a demonstrable (to the satisfaction of ESCo) serial defect in the Managed Equipment in respect of which the Contractor has been unable to recover under relevant third party rights or collateral warranty procured by ESCo pursuant to Schedule 8 (Take Over Process), due to either the lack of such third party rights or collateral warranty or the inadequacy of such third party rights or collateral warranty;

(d) subject to clause 3.7.2, if the Contractor evidences to the reasonable satisfaction of ESCo that the defect or component failing and giving rise to the need to undertake such repair or replacement work constitutes:

(i) a defect in works carried out and completed prior to the Services Commencement Date pursuant to the Design & Build Contract which was only discovered after (and was not reasonably discoverable prior to) the expiry of [INSERT] years from the Services Commencement Date; or
(ii) a defect in any other works carried out pursuant to the Design & Build Contract or a Primary Heat Network Extension carried out by the Design & Build Contractor pursuant to the D&B Contract which was only discovered after (and was not reasonably discoverable prior to) the expiry of [INSERT] years from the relevant Practical Completion date of such works,

the Contractor shall only be liable for the costs of each repair or replacement in accordance with Schedule 4 (Charges);

3 The Contractor shall be responsible for, and shall at its own cost repair, any and all damage to the Managed Equipment and any damage to ESCo’s and any third party’s plant or equipment, property or buildings; where such damage was caused or allowed to be caused by the Contractor or the Contractor’s Personnel, and the Contractor shall indemnify ESCo in respect of any resulting Third Party Claims in accordance with clause 18 (Indemnities and Third Party Claims). 
3.8 Indemnification in respect of Managed Equipment Failure

The Contractor shall indemnify ESCo in respect of any compensation payments made pursuant to any Customer Supply Agreement, which are due as a consequence of the failure of the Managed Equipment or any failure by the Contractor to meet the required service levels set out under the relevant Customer Agreement(s) due to any Default by the Contractor.

3.9 Authorisations

3.9.1 The Contractor shall obtain (in the name of ESCo whenever possible and otherwise, if appropriate, in its own name) and maintain all Authorisations for the operation of the Managed Equipment. ESCo shall provide the Contractor with such reasonable assistance and co-operation in obtaining and maintaining all such Authorisations as the Contractor reasonably requests.

3.10 [Improvements and modifications
3.10.1 The Contractor will keep itself fully and properly informed of all matters concerning Good Industry Practice in the operation and maintenance of the Managed Equipment and shall notify ESCo of any modifications which it considers would result in improved performance or operation of the Managed Equipment.

3.10.2 The Contractor shall be entitled to propose changes to the Services in accordance with clause 10 (Changes).
3.11 Time is of the essence

Where this Agreement requires the Contractor to perform the Services within a specific time period or at a specific frequency, time will be of the essence and the Contractor shall be required to deliver the Service in the required time or frequency and any failure to do so shall be a breach of this Agreement.

3.12 Financial Security

3.12.1 The Contractor shall be required to provide and maintain throughout the Term, Financial Security, in an amount and form and from a provider reasonably satisfactory to ESCo. 
3.12.2 In the event that there is a material adverse change in the financial standing of any provider of Financial Security, the Contractor shall, within [INSERT] Business Days of a request from ESCo, provide an alternative Financial Security in no lesser amount and in a form and from a provider reasonably satisfactory to ESCo.

4 Output Specification and Service Levels
4.1 The provisions of Schedule 2 (Output Specification and Service Levels) shall apply in respect of the Output Specification and Service Levels.

4.2 ESCo and the Contractor shall review the Output Specification and the Service Levels every [NUMBER] months throughout the Term and make any necessary changes in accordance with the Change Control Procedure to reflect changes in the Service Requirements and/or any Change in Law.
5. ESCo’s Obligations 

5.1 ESCo shall: 

5.1.1 subject always to the Contractor complying with the Site Rules:

(a) ensure that the Contractor is provided with adequate contractual rights to obtain access to the Served Premises in accordance with clause 6 (Access and Use of Premises ) in order to perform the Services under this Agreement; 

(b) where not installed by the Contractor in accordance with Schedule 1 Part 2 1.2(Service Requirements) provide or procure that the Contractor is provided, in relation to Substation Heat Meters and Customer Heat Meters [and Electricity Meters] in Common Parts or Customer Units, with:

(i) all meters and meter hardware;

(ii) for Customer Heat Meters in Residential Customer Units, a meter output (capable of connection to the CIUs);

(iii) for Customer Heat Meters [and Electricity Meters] in Common Parts, or Commercial Customer Units, a meter output to a meter data collector and a meter data collector with data transmission facility (where relevant);

(iv) for a Substation serving a Commercial Customer Building, a meter output (capable of connection to a wireless data transmitter);
to enable, with appropriate additional equipment and SIM cards added by the Contractor, the Substation Heat Meters and Customer Heat Meters [and Electricity Meters] to be read remotely;
(c) where relevant, ensure that the Contractor is provided with the sufficient contractual rights against the relevant Developer under a Connection Agreement(s) and/or other third party agreements in order to discharge its obligations in accordance with Schedule 8 (Take Over process); 

5.1.2 pay the Charges and any other sums due to the Contractor in accordance with this Agreement;
5.1.3 notify the Contractor of the Residential Heat Tariff, and any change in the Residential Heat Tariff, in writing not less than [INSERT] calendar days before it comes into effect;

5.1.4 notify the Contractor of either:

(a) the relevant parameters to be used to review the Commercial Heat Tariff; or

(b) details of the revised Commercial Heat Tariff

in writing not less than [INSERT] alendar days before it comes into effect; 

5.1.5 review, and confirm any review of, the Commercial Heat Tariff undertaken by the Contractor in accordance with Schedule 1Part 22.5 (Service Requirements).
6. Access

6.1 Access and Use of Premises

6.1.1 The Contractor shall comply with the requirements for access set out under Schedule 9 (Site Rules). 

6.1.2 The Contractor shall not, in any circumstances, use any location, or premises which form any part of the Served Premises to perform any task or operation, other than in relation to the provision of the Services, unless previously agreed in writing by ESCo.

6.1.3 The Contractor shall only be permitted to access Customer Units, the Common Parts and the Substation with the prior consent of the Customer or Landlord, pursuant to the relevant Customer Supply Agreement, Framework Heat Supply Agreement or Connection Agreement (as relevant).

6.1.4 Where required, the Contractor shall agree a mutually acceptable time for access with the Customer or Landlord (as relevant) during Normal Working Hours. If a visit is agreed but access is not obtained on the first attempt, a call back card giving details of the time and date of the next visit may be left, or the Customer or Landlord (as relevant) invited to make another appointment. A second visit will be made in accordance with the arrangement made as a result of the first visit. The Contractor shall keep full records of all communication and arrangements made with Customers and Landlords.

6.1.5 If the Contractor responds to a call out where an appointment was agreed with the Customer or Landlord (as relevant) and access is not permitted at the time agreed, then this must be proven via the telephone recording system and a time and date stamp noting the arrival of the Contractor at the premises. This must be in the form of a monitoring system (hand held or other technology) that can prove the time of arrival of the Contractor. In the absence of full records of all communication and arrangements made with Customers and Landlords, the Contractor shall be liable for the Contractor’s attendance costs. 

6.1.6 In the event that the Contractor is unable to gain access to a Customer Unit, Substation or Common Part (as relevant) on the second visit or is unable to make arrangements with the Customer or Landlord (as relevant), the Contractor shall notify ESCo in writing stating the details of the attempts made to arrange access and sufficient particulars to identify the Customer or Landlord concerned, whereupon ESCo shall provide all reasonable assistance to enable the Contractor to secure the access required.

6.1.7 The Contractor shall promptly, and at its own expense, make good all damage to Served Premises and adjoining or neighbouring premises arising directly out of the performance of the Services by the Contractor under this Agreement.

6.1.8 The Contractor shall take good care of the accommodation, furnishing, fixtures and other office materials provided by ESCo. The Contractor shall maintain and update an inventory of all such items on an appropriate basis.

6.2 Access by ESCo
ESCO, ESCo's Representative and ESCO’s Personnel shall have full access to the Energy System, including the Energy Centre, at all times. Where the Contractor has been granted rights to control access to any part of the Energy System, the Contractor shall, on reasonable prior notice, permit them access and shall agree to them testing or taking samples to verify compliance by the Contractor with the terms of this Agreement.
6.3 Ownership of Managed Equipment
6.3.1 All Managed Equipment shall, following installation by the Contractor or a third party contractor, be considered a fixture and fitting of the relevant Served Premises and shall be owned by the relevant title holder of the Customer Unit, Common Part or Substation in which the Managed Equipment is situated. 

6.3.2 For the avoidance of doubt, the relevant title holder and not the Contractor shall be responsible for the insurance of any Managed Equipment.
7. Charges and invoicing

7.1 Within [INSERT] Business Days after the end of each consecutive Payment Period (the first such period commencing on the Services Commencement Date), the Contractor shall submit to ESCo in respect of the Services provided during the relevant Payment Period:

7.1.1 the Performance Report;

7.1.2 the Service Level Report;

7.1.3 a statement (“Request for Payment”) setting all Charges due to the Contractor in accordance with  Schedule 4 (Charges) and accompanied by a valid VAT invoice in respect of the net amount due. [All invoices shall be directed to ESCo's Representative.]
7.2 The Request for Payment shall be accompanied by sufficient supporting information to enable ESCo to verify that the sums requested are properly due (and the Contractor shall promptly provide such further supporting information as ESCo may reasonably request). 
7.3 ESCo shall pay the Charges within [NUMBER] days of receipt of an undisputed invoice from Contractor (Due Date).

7.4 If ESCo receives an invoice which it reasonably believes includes a sum which is not valid and properly due:

7.4.1 ESCo shall notify Contractor in writing as soon as reasonably practicable;

7.4.2 ESCo's failure to pay notified disputed Charges shall not be deemed to be a breach of this Agreement provided that ESCo shall pay any amount of the invoice which is not in dispute by the Due Date;

7.4.3 the Parties shall seek to agree the amount properly due and, failing agreement within [INSERT] days from the date ESCo notifies the Contractor of the dispute, either Party may refer the dispute to be resolved through the Dispute Resolution Procedure (and the amount so agreed or determined to be properly due in respect of the relevant charges being the “resolved amount”);

7.4.4 if, following resolution of a dispute, the resolved amount is greater than any sum already paid by ESCo in respect of the relevant Charges (the difference being a “withheld sum”), then ESCo shall pay the Contractor the withheld sum within [INSERT] Business Days from receipt of an invoice showing the correct amount due [and the Contractor shall be entitled to charge interest on the withheld sum in accordance with clause 7.7 (Interest on late payment) from the original Due Date until the date of payment];

7.4.5 if, following resolution of a dispute, the resolved amount is less than any sum already paid by ESCo in respect of the relevant Charges (the difference being an “overpayment”), then the Contractor shall refund such overpayment to ESCo within [INSERT] Business Days from the date the dispute was resolved [and ESCo shall be entitled to charge interest on the withheld sum in accordance with clause 7.7 (Interest on late payment) from the date ESCo made the relevant payment up to the date the Contractor refunded such overpayment];
7.4.6 [the Parties may agree to reconcile withheld sums and overpayments through adjustment of the next following Request for Payment.]
7.5 The Contractor shall maintain complete and accurate records of, and supporting documentation for, all amounts which may be chargeable to ESCo pursuant to this Agreement. Such records shall be retained for inspection by ESCo for [NUMBER] years from the end of the Contract Year to which the records relate.

7.6 The Contractor shall not suspend the Services if any payment is overdue unless it is entitled to terminate this Agreement under clause 30.2 (Termination) for failure to pay undisputed charges.

7.7 If a Party fails to make any payment due to the other Party under this Agreement by the due date for payment, then[, without limiting the other Party's remedies under clause 28 (Termination),] the defaulting Party shall pay interest on the overdue amount at the rate of [4]% per annum above [NAME OF BANK]'s base rate from time to time. Such interest shall accrue on a daily basis from the due date until actual payment of the overdue amount, whether before or after judgment. The defaulting Party shall pay the interest together with the overdue amount.

7.8 Except as otherwise provided, the Parties shall each bear their own costs and expenses incurred in respect of compliance with their obligations under this Agreement.

7.9 All sums payable by either Party under this Agreement shall be paid in sterling.
7.10 The Contractor shall indemnify ESCo against any liability (including any interest, penalties or costs incurred) which is levied, demanded or assessed on ESCo at any time in respect of the Contractor's failure to account for, or to pay, any VAT relating to payments made to the Contractor under this Agreement.
7.11 [ESCo may retain or set off any sums owed to it by the Contractor which have fallen due and payable against any sums due to the Contractor under this Agreement [or any other agreement pursuant to which the Contractor or any member of the Contractor’s Group provides goods or services to ESCo or any member of ESCo's Group].]
8. [Indexation
Unless stated otherwise, all monetary figures stated in this Agreement (whether stated as being payable by either Party or limiting a Party’s liability or otherwise) shall be adjusted annually, at the end of each Contract Year, to reflect the change in the Consumer Prices Index over the Contract Year just ended.]
9. Delay

9.1 The Contractor shall be granted an extension of time and shall not incur Deficiency Points where, and to the extent that any delay or impairment in the performance of the Services is the direct result of (and except to the extent caused or contributed to by the Contractor):

9.1.1 ESCo’s Default;

9.1.2 a Force Majeure Event for which the Contractor is granted relief in accordance with clause 26 (Force Majeure);

9.1.3 a Change in Law;

9.1.4 delay in the grant by any Regulatory Body of any Authorisations[, the Contractor having demonstrated to the reasonable satisfaction of ESCo that it submitted the relevant application (and used all reasonable endeavours to obtain) the Authorisations in due time to avoid breach of this Agreement],
provided that the Contractor shall be under a duty to mitigate the impact of any such event on the performance of the Services. 

9.2 [Where delay arises due to ESCo’s Default, the Contractor shall also be entitled to claim fair and reasonable additional costs incurred in respect of any delays or impediments which are the direct and unavoidable result of ESCo’s Default.]
10. Changes 
10.1 Where ESCo or Contractor sees a need to change this Agreement, ESCo may at any time request or Contractor may at any time recommend, such Change only in accordance with the Change Control Procedure set out in Schedule 15 (Change Control Procedure).
10.2 Until such time as a Change is made in accordance with the Change Control Procedure, ESCo and Contractor shall, unless otherwise agreed in writing, continue to perform this Agreement in compliance with its terms.

10.3 Any work undertaken by the Contractor or Contractor's Personnel which is not in accordance with this Agreement and has not been authorised in advance through the Change Control Procedure shall be undertaken entirely at the expense and liability of the Contractor.
11 Change in Law

11 The Contractor shall perform the Services and discharge its obligations under this Agreement in accordance with all Applicable Law, including any Change in Law.

11 Each Party shall:

11 inform the other as soon as it becomes aware of any Change in Law that may impact on the Services;

11 provide the other with timely details of measures it proposes to take and changes it proposes to make to comply with any such Change in Law;

11 consult with the other and, if possible, agree, with other on the manner, form and timing of changes it proposes to make to comply with the relevant Change in Law;

11 only implement any such changes in accordance with the Change Control Procedure; and

11 use all reasonable endeavours to minimise any disruption caused by any Change in Law.
11 Subject to the provisions of this clause 11, if a Change in Law renders it impossible for either Party to perform its obligations under this Agreement in compliance with Applicable Laws or would require a change to the Services in order to comply with Applicable Laws, either Party may issue a Change Request in accordance with the Control Procedure. The Parties shall seek to agree such modifications to this Agreement as are necessary to enable them each to discharge their obligations lawfully and which best maintain the commercial balance between the Parties as contained in this Agreement, in accordance with the Change Control Procedure, prior to the relevant Change in Law. [Drafting Note: Parties to consider if there are any circumstances in which they may want to terminate following changes in law.]
11 Any such modification shall be carried out without any increase in costs to ESCo, unless the Change in Law constitutes a Qualifying Change in Law.  For the avoidance of doubt, the Contractor shall be responsible for the costs and the implementation of any modifications required as a result of a Change in Law which does not amount to a Qualifying Change in Law.

11 Where a Qualifying Change in Law occurs which impacts on the performance of the Services or which imposes a new or modified obligation on the Contractor in connection with the Services, the Contractor shall notify ESCo of:

11 any necessary change in the Services;

11 whether any changes are needed to this Agreement; 

11 whether any relief from its obligations is required; 

11 any change in the cost of the provision of the Services, including evidence of how such change in costs is calculated;

11 any additional services that may need to be provided as a necessary consequence of the impact of the Qualifying Change in Law.

11 The Contractor shall use all reasonable endeavours to mitigate the impact of the Qualifying Change in Law, including:  

11 providing evidence that it has used reasonable endeavours to minimise any increase in costs and maximise any reduction in costs in relation to the Services; 

11 demonstrating how any additional cost of the Services is being measured in a cost-effective manner; and

11 giving evidence as to how the Qualifying Change in Law has affected prices charged by any similar businesses providing services that are the same or similar to the Services.

12 Inducements and Gratuities

12 Neither the Contractor nor any of the Contractor’s Personnel may in any circumstances solicit or accept any gift, gratuity, tip or any other form of money taking or reward, collection, or charge from any person in connection with the provision of all or any part of the Services other than pursuant to the terms of this Agreement.

12 Any breach by the Contractor or any of the Contractor’s Personnel of clause 12.1 will be regarded as a material breach of this Agreement by the Contractor. Without prejudice to any other remedies available to ESCo under this Agreement, ESCo’s Representative may require the removal of any of the Contractor’s Personnel found to be in breach of clause 12.1.

13 Sub-Contracting and assignment 

13 [The Contractor may not sub-contract any element of the Services without the prior written consent of ESCo or ESCo’s Representative.]
13 [Subcontracting][Consent (if given) to any sub-contracting] will not relieve the Contractor from any liability or obligation under this Agreement and the Contractor will be responsible for the acts, omissions, default and negligence of its sub-contractors, and all of the Contractor’s Personnel, in all respects as if they were the acts, Defaults and negligence of the Contractor.

13 [If any part of the Services has been sub-contracted and is not provided to the standards required by this Agreement, without prejudice to any other remedies available to ESCo, ESCo’s Representative shall be entitled, upon reasonable notice in writing to the Contractor, to require the Contractor to remove the relevant sub-contractor from the site forthwith.] 

13 The Contractor shall provide full and adequate supervision of any and all Contractor’s Personnel and shall ensure that such Contractor’s Personnel comply with all relevant terms of this Agreement.

13 [Provision of Collateral Warranties
In respect of any sub-contractor appointed by the Contractor, the Contractor shall deliver to ESCo a collateral warranty for the benefit of ESCo executed by that sub-contractor, substantially in the form set out in Schedule 7 (Collateral Warranties).]
14 TUPE

14 For the purposes of this clause 14, “Transferring Employees” shall mean those employees of the Contractor or any Contractor’s Personnel wholly or mainly engaged in the provision of the Services or otherwise in the performance of any task in discharge of the Contractor’s obligations pursuant to this Agreement, as the case may be, as immediately before the Termination Date whose employment transfers to the party to whom the obligations to provide the Services transfer, as appropriate, pursuant to TUPE. Upon expiry or termination of this Agreement for whatever reason (such date being termed the “Transfer Date”), the provisions of this clause 14 shall apply.

14 The Contractor shall or shall procure that all wages, salaries and other benefits of the Transferring Employees and other employees or former employees of the Contractor (who had been engaged in the provision of any part of the Services) and all PAYE tax deductions, pension contributions and national insurance contributions relating thereto in respect of the employment of the Transferring Employees and such other employees or former employees of the Contractor up to the Transfer Date, are satisfied.

14 The Contractor shall indemnify ESCo from and against all losses, liabilities, costs (including reasonable legal costs), claims and demands arising out of or in connection with: 

14 the employment of any Transferring Employee by the Contractor up to the Transfer Date; or

14 any claim by or on behalf of the Transferring Employees that the Contractor or any of the Contractor’s Personnel has failed to comply with its obligations under regulation 13(4) of the Transfer Regulations.

15 Documentation and records

15 ESCo shall provide the Contractor such manuals and other documents and drawings relating to the Pre-Installed Managed Equipment as soon as reasonably practicable after receipt thereof from any Works Contractor. 

15 All records maintained by the Contractor in relation to the Managed Equipment shall be available for inspection by ESCo at all times and ESCo shall be entitled to take copies of any such records or any part thereof.

16 Liaison 

Where the provision of the Services requires any interface with any other of ESCo’s Personnel, the Contractor shall ensure that its staff co-operate fully with such ESCo’s Personnel so as to ensure minimum disruption to ESCo’s [business] activities.

17 Limitation of Liability 

17 Purpose
This clause 17 sets out the limits of each Party’s liability in connection with this Agreement and each Party acknowledges and agrees that:

17 the restrictions on liability in this clause 17 (Limitation of liability) apply to every liability arising under or in connection with this Agreement including but not limited to liability in contract, tort (including negligence), misrepresentation, restitution or otherwise;
17 without limiting the operation of clause 17.1.3, the provisions of this clause 17 are fair and reasonable having regard to the circumstances as at the date hereof and have been subject to full negotiation; 

17 this Agreement satisfies the requirement of reasonableness within the meaning of sections 2(2) and 11 of the Unfair Contract Terms Act 1977; 
17 the limitations of liability set out in clauses 17.2 and 17.3 shall, as they apply to a Party, apply to any indemnities given by that Party under this Agreement. [Drafting Note: The Parties may want to consider whether they want to carve out any indemnities from the liability caps].
17 Liability of ESCo
Subject to clause 17.4, the maximum aggregate liability of ESCo to the Contractor arising out of or in connection with this Agreement, including any non-contractual obligations arising from this Agreement, shall be limited to a maximum of:

17  in respect of [INSERT]
, [INSERT AMOUNT]
; and

17 in respect of everything else, [INSERT AMOUNT]
 (the “Annual ESCo Cap on Liability”).

17 Liability of the Contractor 
Subject to clause 17.4, the maximum aggregate liability of the Contractor to ESCo arising out of or in connection with this Agreement, including any non-contractual obligations arising from this Agreement, shall be limited to a maximum of:

17  in respect of [INSERT]
, [INSERT AMOUNT]
; and

17 in respect of everything else, [INSERT AMOUNT]
 (the “Annual Contractor Cap on Liability”).

17 Exclusions from limits on liability: 

17 The Annual Contractor Cap on Liability shall not apply to liabilities in respect of which insurance proceeds are recovered under the Contractor Insurances (including deductibles and excesses associated with such recovery) nor shall the Contractor Cap in Liability apply to the indemnity hereinafter contained in Clause 18.1.  The Contractor shall fully indemnify ESCo against loss arising out of any failure of the Contractor to obtain or maintain the Contractor Insurances, any act or omission of the Contractor which invalidates the Contractor Insurances and any conditions, exclusions or limitations placed on the Contractor Insurances because of the claims history of the Contractor or an Affiliate of the Contractor. 

17 No provision of this Agreement shall limit the liability of one Party (the “first Party”) to the other in respect of:

17 death or personal injury caused by negligence of either Party or either Party’s Personnel;
17 any losses resulting from the wilful default of, or fraudulent misrepresentation or fraudulent concealment by, the first Party or the first Party’s Personnel.

17 Neither Party shall have any liability to the other for any losses to the extent that the losses were caused by a breach of this Agreement by that other Party.

17 To the extent permitted by Applicable Law, neither Party shall be liable to the other under this Agreement for any loss of profit, loss of use, loss of production, loss of opportunity, loss of contracts or for any other indirect or consequential loss or damage that may be suffered by the other Party [(save to the extent such loss or damage is stated in this Agreement to be recoverable in the form of reasonable interest, break costs or similar charges the other Party is bound to pay to a third party under a valid, enforceable and pre-existing contract with such third party as a direct result of any breach of this Agreement by the first Party)].

18 Indemnities and Third Party Claims

18 Indemnity 

18 Without prejudice to clause 17.4 and subject to clauses 18.1.2 and 18.2, the Contractor shall indemnify and keep indemnified ESCo on demand from and against:

18 losses, costs, claims, damages or other liabilities arising from death or personal injury to any of ESCo’s Personnel or loss or damage to any property of ESCo or ESCo’s Personnel; or
18 claims by any third party in respect of death or personal injury of any third party or loss of or damage to any third party’s property (“Third Party Claims”),
which, in either case, arise out of the Contractor’s Default or the negligence or wilful misconduct of the Contractor or any Contractor’s Personnel arising whilst on the Served Premises or during the performance of the Contractor’s obligations under this Agreement.

18 ESCo shall take reasonable steps to mitigate the consequences of the relevant Default of negligence on the part of the Contractor or Contractor Personnel.  

18 The Contractor’s liability under clause 18.1.1 shall be reduced to the extent that the Contractor’s Default was caused by, or any losses, costs, claims, damages or other liabilities were increased by, ESCo’s Default.

18 Third Party Claims 

18 In the event that ESCo receives notice of any Third Party Claim, ESCo shall give prompt notice to the Contractor of such Third Party Claim, together with such reasonable details of the Third Party Claim as are then available to ESCo. The Contractor shall, to the extent necessary and at its own expense, join as a party to such Third Party Claim and co-operate with ESCo as to the defence of the Third Party Claim and work with ESCo towards mitigating any losses, costs, claims, damages or other liabilities associated with the Third Party Claim.

18 [No Third Party Claim shall be settled by ESCo without prior consultation with the Contractor, both Parties acting reasonably and in good faith.]
18 All costs, charges and expenses incurred by ESCo in connection with defending a Third Party Claim pursuant to this clause 18.2, that are directly as a consequence of the Contractor’s Default or the negligence or wilful misconduct of the Contractor or any Contractor’s Personnel whilst on the Served Premises or during the performance of the Contractor’s obligations under this Agreement shall be borne by the Contractor.
19. Benchmarking

19.1 ESCo may, by written notice, require a Benchmark Review of any or all of the Charges, the Services and the Service Levels in accordance with the provisions of Schedule 6 (Benchmarking).

19.2 The first Benchmark Review may be requested by ESCo to occur at any time following the [NUMBER] anniversary of the Services Commencement Date. ESCo may not request a subsequent Benchmark Review until a period of [NUMBER] months has expired from the date of the last Benchmarking Report.

19.3 Subject to clause 19.4 (Contractor disputes the Benchmarker's review), if any Benchmark Review determines that any or all of the Charges, Services or Service Levels do not represent Good Value, ESCo may require the Contractor to reduce the Charges and/or implement improvements to the Services or Service Levels in accordance with the relevant Benchmarking Report within [NUMBER] months of receipt of the Benchmarking Report.

19.4 If the Contractor reasonably believes the Benchmarker has not complied with the provisions of Schedule 6 (Benchmarking) in any material respects, or that the Benchmarker has made a manifest error in determining the results of the Benchmark Review, the Contractor may dispute the Benchmarking Report and the matter shall be dealt with in accordance with the Dispute Resolution Procedure.

19.5 Any amendment to the Charges, Services or Service Levels in accordance with any Benchmarking Report shall be documented by the Parties using the Change Control Procedure without cost to ESCo.

20. Governance
The Parties agree to manage this Agreement through the governance structure more specifically detailed in Schedule 14 (Contract and service management).
21. Intellectual Property Rights

21.1 Ownership of Intellectual Property
21.1.1 All Background IPR is and shall remain the exclusive property of the Party owning it (or, where applicable, the person from whom its right to use the Background Intellectual Property has derived).

21.1.2 All rights to Foreground IPR shall belong to ESCo.

21.1.3 If a Party (the “Registering Party”) wishes to file a patent application, trade mark application or other application for protection or registration of Foreground Intellectual Property of which it is the exclusive owner, the other Party (the “Other Party”) shall provide such assistance as may reasonably be required to prepare, file and prosecute such application in the Registering Party’s name.  The Registering Party shall bear all costs incurred in connection with such preparation, filing, prosecution and maintenance of application(s) including the other Party’s reasonable costs of complying with the Registering Party’s request for assistance.

21.2 Grant of Rights
21.2.1 ESCo grants to the Contractor a non-exclusive, royalty-free licence to use its Background Intellectual Property and Foreground Intellectual Property for the period of this Agreement in order for the Contractor to perform its obligations set out in this Agreement to operate and maintain the Managed Equipment and provide the Services (and not for any other purpose).  The Contractor may sublicense its rights under this Clause 21.2.1 to the Contractor’s Personnel (with the right to further sublicense) in order for it to carry out its obligations under this Agreement.

21.2.2 The Contractor grants to ESCo a perpetual, royalty-free licence to use its Background Intellectual Property for any reasonable purposes in connection with this Agreement.

21.3 Infringement
21.3.1 Each Party shall immediately give Notice in writing to the Other Party of any challenge to the other Party’s Intellectual Property or any inadvertent disclosure or unauthorised use of the other Party’s Intellectual Property or know‑how which comes to its knowledge.

21.3.2 Each Party shall at the other Party’s expense give such assistance as is reasonably requested by the Other Party to assist the Other Party in the prevention of any such infringement, challenge or unauthorised use.

21.4 Indemnity
Subject to Clause 17 (Limitation of Liability), each Party agrees to indemnify the Other Party in respect of any action, claim, demand, cost, charge or expense made by any third party arising out of or in connection with any infringement of such third party’s Intellectual Property due to the indemnifying Party’s breach or negligent performance or failure in performance of this Agreement.

22. Grant of licences
22.1 The Contractor grants to ESCo a royalty-free, non-exclusive, non-transferable licence during the Term to use Contractor's Data, including the right to grant sub-licences to its subcontractors, provided that any relevant subcontractor has entered into a confidentiality undertaking with ESCo in a form reasonably acceptable to the Contractor.

22.2 ESCo grants to the Contractor a royalty-free, non-exclusive, non-transferable licence during the Term to use ESCo's Data, including the right to grant sub-licences to its subcontractors, provided that any relevant subcontractor has entered into a confidentiality undertaking with the Contractor in a form reasonably acceptable to ESCo.
22.3 The licences granted in clause 22.1 and clause 22.2 are granted solely to the extent necessary for the performance of the Services in accordance with this Agreement. Neither Party shall use the licensed materials for any other purpose.
22.4 Neither Party shall have any right to use any of the other Party’s names, logos or trade marks on any of its products or services without the other Party’s prior written consent.
23. Data processing
The Parties shall comply with the data processing requirements as set out in Schedule 17 (Data processing).
24. Confidentiality
24.1 Except to the extent set out in this clause 24 (Confidentiality) or where disclosure is expressly permitted elsewhere in this Agreement, each Party shall:
24.1.1 treat the other Party's Confidential Information as confidential; and
24.1.2 not disclose the other Party's Confidential Information to any other person without the owner's prior written consent.
24.2 Clause 24.1 shall not apply to the extent that:
24.2.1 such information was in the possession of the Party making the disclosure, without obligation of confidentiality, prior to its disclosure; or
24.2.2 such information was obtained from a third party without obligation of confidentiality; or
24.2.3 such information was already in the public domain at the time of disclosure otherwise than through a breach of this Agreement; or
24.2.4 such information was independently developed without access to the other Party's Confidential Information.
24.3 The Contractor may only disclose ESCo's Confidential Information to Contractor's Personnel who are directly involved in the provision of the Services and who need to know the information. The Contractor shall ensure that such Contractor's Personnel are aware of, and comply with, these confidentiality obligations.
24.4 The Contractor shall not, and shall procure that Contractor's Personnel do not, use any of ESCo's Confidential Information received otherwise than for the purposes of this Agreement.
24.5 The Contractor undertakes (except as may be required by Applicable Law or in order to instruct professional advisers in connection with this Agreement) not to:
24.5.1 disclose or permit disclosure of any details of this Agreement to the news media or any third party other than its Sub-Contractors; or
24.5.2 disclose that ESCo is a customer or client of the Contractor; or
24.5.3 use ESCo's name or brand in any promotion or marketing without the prior written consent of ESCo.
24.6 [At the written request of ESCo, the Contractor shall procure that each member of Contractor's Personnel identified in ESCo's request signs a confidentiality undertaking prior to commencing any work in connection with this Agreement.]
24.7 Nothing in this clause 24 (Confidentiality) shall prevent either Party from using any techniques, ideas or know-how gained during the performance of this Agreement in the course of its normal business to the extent that this use does not result in a disclosure of the other Party's Confidential Information or an infringement of IPRs.
24.8 On the Termination Date, each Party shall:
24.8.1 return to the other Party all documents and materials (and any copies) containing, reflecting, incorporating or based on the other Party's Confidential Information;
24.8.2 [at the election of the other Party,] [return or] erase all the other Party's Confidential Information from computer and communications systems and devices used by it, including such systems and data storage services provided by third parties (to the extent technically practicable); and
24.8.3 certify in writing to the other Party that it has complied with the requirements of this clause, provided that a recipient Party may retain documents and materials containing, reflecting, incorporating or based on the other Party's Confidential Information to the extent required by Applicable Law or any applicable governmental or regulatory authority. The provisions of this clause shall continue to apply to any such documents and materials retained by a recipient Party.
24.9 Except as expressly stated in this Agreement, no Party makes any express or implied warranty or representation concerning its Confidential Information.
25. Warranties and representations
25.1 Each Party warrants, represents and undertakes that:
25.1.1 it has full capacity and authority to enter into and to perform this Agreement;
25.1.2 this Agreement is executed by a duly authorised representative of that Party;
25.1.3 there are no actions, suits or proceedings or regulatory investigations pending or, to that Party's knowledge, threatened against or affecting that Party before any court or administrative body or arbitration tribunal that might affect the ability of that Party to meet and carry out its obligations under this Agreement;
25.1.4 once duly executed, this Agreement will constitute its legal, valid and binding obligations;
25.1.5 its Representative shall be authorised to carry out the matters for which they are expressed to be responsible in Schedule 13 (Representatives);
25.1.6 it will ensure that the other Party (or its nominee) shall acquire title to any assets sold or transferred to it (or its nominee) in the course of the provision of the Services or pursuant to the operation of the Exit Plan with full title guarantee and free from all encumbrances; and
25.1.7 it will execute all documents and do all such acts as the other Party may require to perfect the assignment of any IPR pursuant to the operation of the Exit Plan.
25.2 Save as provided in this Agreement, no representations, warranties or conditions are given or assumed by either Party in respect of any information which is provided by it to the other and any such representations, warranties or conditions are excluded, save to the extent that such exclusion is prohibited by Applicable Law.

26. Force majeure
26.1 Subject to the remaining provisions of this clause 26, neither Party to this Agreement shall in any circumstances be liable to the other for any delay or non-performance of its obligations under this Agreement to the extent that such delay or non-performance is due to a Force Majeure Event.
26.2 In the event that either Party is delayed or prevented from or hindered in performing its obligations under this Agreement by a Force Majeure Event, such Party shall:
26.2.1 give notice in writing of such delay or prevention to the other Party as soon as reasonably possible, stating the commencement date and extent of such delay or prevention, the cause of the delay or prevention and its estimated duration;
26.2.2 use all reasonable endeavours to mitigate the effects of such delay or prevention on the performance of its obligations under this Agreement; and
26.2.3 resume performance of its obligations as soon as reasonably possible after the removal of the cause of the delay or prevention.
26.3 A Party cannot claim relief if the Force Majeure Event is attributable to that Party's wilful act, neglect or failure to take reasonable precautions against the relevant Force Majeure Event.
26.4 The Contractor cannot claim relief if the Force Majeure Event is one where a reasonable service provider should have foreseen and provided for the cause in question.
26.5 As soon as practicable following the affected Party's notification, the Parties shall consult with each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the effects of the Force Majeure Event and to facilitate the continued performance of this Agreement. Where the Contractor is the affected Party, it shall take or procure the taking of all steps to overcome or minimise the consequences of the Force Majeure Event in accordance with Good Industry Practice.
26.6 The affected Party shall notify the other Party as soon as practicable after the Force Majeure Event ceases or no longer causes the affected Party to be unable to comply with its obligations under this Agreement. Following such notification, this Agreement shall continue to be performed on the terms existing immediately prior to the occurrence of the Force Majeure Event unless agreed otherwise by the Parties.
26.7 During the continuance of any Force Majeure Event, either Party may terminate this Agreement in accordance with clause 30.3 (Termination) in the circumstances set out in that clause.
26.8 Burden of Proof

The burden of proof as to whether a Force Majeure Event has occurred and as to the consequences of such a Force Majeure Event shall be upon the Party claiming Force Majeure.

26.9 Duties of the Parties
The Parties shall use all commercially reasonable efforts to prevent or avoid any event, condition or circumstance, which would result in a Force Majeure Event, to minimize the effects of each Force Majeure Event and to reduce and minimize any ensuing delay or interruption in the performance of their obligations hereunder.

26.10 Liabilities

Neither Party shall be liable to the other for any damage or loss resulting from an interruption in the Services pursuant to this clause 26.

27. Insurance
27.1 The Contractor shall maintain in force at least the following insurance policies with reputable insurance companies to cover its relevant potential liabilities in connection with this Agreement:
27.1.1 a public liability insurance policy with a limit of at least [£[AMOUNT] million per claim];
27.1.2 a professional indemnity insurance policy with a limit of at least [£[AMOUNT] million per claim];
27.1.3 employer's liability insurance with a limit of at least [£[AMOUNT] million] for claims arising from a single event or series of related events in a single calendar year; and
27.1.4 product liability insurance with a limit of at least [£[AMOUNT] million] for claims arising from a single event or series of related events in a single calendar year.
27.2 The Contractor shall ensure that ESCo's interest is noted on each insurance policy, or that a generic interest clause has been included. At the written request of ESCo, the Contractor shall provide ESCo with a copy of each insurance policy. On the renewal of each policy, the Contractor shall promptly send a copy of the receipt of the premium paid by the Contractor to ESCo.
27.3 The Contractor shall, during the term of this Agreement, and for a period of one year after that:
27.3.1 administer the insurance policies and the Contractor's relationship with its insurers at all times to preserve the benefits for ESCo set out in this Agreement;
27.3.2 do nothing to invalidate any insurance policy or to prejudice ESCo's entitlement under those policies; and
27.3.3 procure that the terms of such policies are not altered in such a way as to diminish the benefit of the policies for ESCo which are provided as at the Effective Date.
28. Default and Remediation Plan Process

28.1 If ESCo is of the opinion that the Contractor has committed any Default(s) and the Default(s) is capable of remedy, then ESCo may give a notice (“Remediation Notice”) to the Contractor which shall specify:

28.1.1 the Default(s), in outline; 
28.1.2 any actions that ESCo believes the Contractor needs to take with respect to remedying the Default(s);

28.1.3 the reasonable timeline in which the Contractor must complete the remedy of the relevant Default(s) (“Contractor Cure Period”).

28.2 ESCo shall be under no obligation to initiate the Remediation Plan Process if it issues an ESCo Termination Notice pursuant to clause 30.1.1 in the circumstances set out in the following limbs of the definition of ESCo Termination Grounds: [(f) (Contractor Insolvency Event), (g) (Aggregate liability exceeds Annual Contractor Cap on Liability), (h) (Termination for Corrupt Gifts, etc)]
28.3 Within [NUMBER] Business Days of receipt of a Remediation Notice, the Contractor shall either:

28.3.1 submit a draft plan (“Remediation Plan”) of the measures it proposes to take to remedy the relevant Default(s) and the timeline for taking such measures (which must not be longer than the Contractor Cure Period); or

28.3.2 if it disputes that it is responsible for the matters which are the subject of the Remediation Notice, inform ESCo that it does not intend to submit a Remediation Plan and, if ESCo does not withdraw the Remediation Notice, either Party may refer the dispute to the Dispute Resolution Procedure.

28.4 ESCo shall either approve the draft Remediation Plan pursuant to clause 28.3 within [NUMBER] Business Days of its receipt of same, or it shall inform the Contractor why it does not accept the draft Remediation Plan. In such circumstances, the Contractor shall address all such concerns in a revised Remediation Plan, which it shall submit to ESCo within [NUMBER] Business Days of its receipt of ESCo's comments. If no such notice is given, the Contractor's draft Remediation Plan pursuant to clause 28.3 shall be deemed to be agreed.

28.5 Once agreed, the Contractor shall immediately start work on the actions set out in the Remediation Plan and shall remedy the relevant Default(s) within the Contractor Cure Period.

29. ESCo Step-in Process

29.1 ESCo shall be entitled to take action itself to remedy any relevant Default(s) in accordance with this clause 29, in the following circumstance:

29.1.1 if a Remediation Plan cannot be agreed in accordance with clause 28.4 (Remediation Plan Process) within [NUMBER] Business Days of ESCo rejecting a draft Remediation Plan; and/or
29.1.2 [in an Emergency.]

29.2 Where the circumstances in clause 29.1 apply, and ESCo wishes to take action itself to remedy any relevant Default(s), ESCo shall notify the Contractor in writing of:-

29.2.1 the action ESCo wishes to take;

29.2.2 the reason for such action;

29.2.3 the date ESCo intends to commence such action;

29.2.4 the time period ESCo believes will be necessary for such action; and

29.2.5 to the extent practicable, the effect on the Contractor and its obligation to undertake the Services during the period such action is being taken by ESCo.

29.3 Following service of such notice, ESCo shall take such action as notified (the "Required Action") provided that:-

29.3.1 for so long and to the extent that the Required Action taken prevents the Contractor from undertaking the Services (or any part thereof), the Contractor shall be relieved of its obligations to undertake the Services (or relevant part thereof); and

29.3.2 ESCo shall use reasonable endeavours to mitigate its costs of undertaking the Required Action.

29.4 The Contractor shall reimburse all reasonable costs incurred by ESCo in taking the Required Action and notified to the Contractor.
29.5 For the avoidance of doubt, any Required Action taken pursuant to this clause 29 shall not constitute a waiver by ESCo of any other right or remedy of ESCo under this Agreement.
30. Termination
30.1 Where ESCo wishes to terminate this Agreement due to the Contractor's Default:
30.1.1 subject to clause 28 (Remediation plan process), ESCo may only terminate this Agreement if:

(a) one or more ESCo Termination Grounds have arisen; and 

(b) by giving written notice to the Contractor (“ESCo Termination Notice”):

(i) identifying the ESCo Termination Grounds being relied on; and

(ii) specifying the date when this Agreement is to terminate (not to be earlier than [NUMBER] Business Days after the date of the notice);
30.1.2 [where ESCo is terminating this Agreement for a Major Default, it may rely on a single Major Default or on a number of Defaults or repeated Defaults that, taken together, constitute a Major Default;]
30.1.3 ESCo shall also inform the Contractor in the ESCo Termination Notice of the duration of the Termination Period during which it requires Contractor to continue to provide, or procure the provision of, some or all of the Services. ESCo may extend or shorten such period by giving the Contractor at least [INSERT] Business Days' notice.
30.2 Where the Contractor wishes to terminate this Agreement due to ESCo's Default:

30.2.1 the Contractor may only terminate this Agreement if:

(a) one or more Contractor Termination Grounds has arisen; and 

(b) by giving written notice to ESCo (“Contractor Termination Notice”):

(i) identifying the Contractor Termination Grounds being relied on; and

(ii) specifying the date when this Agreement is to terminate (not to be earlier than [NUMBER] Business Days after the date of the notice).

30.3 During the continuance of any Force Majeure Event, either Party may terminate this Agreement by written notice (“Force Majeure Termination Notice”) to the other if a Force Majeure Event occurs that affects all or a substantial part of the Services and which continues for more than [NUMBER] Business Days.
31. Consequences of termination and survival
31.1 Following the service of a Termination Notice for any reason, the Contractor shall continue to provide or procure the provision of the Services to the required Service Levels, and shall ensure that there is no degradation in the standards of the Services until the expiry of the Termination Period.
31.2 On termination of this Agreement for Contractor Default, the Contractor shall pay to ESCo:

31.2.1 all reasonable demonstrable costs of retendering the Service; 

31.2.2 any sums due in accordance with Schedule 1 (Service Requirements); 

31.2.3 the costs of any rectification required to the Managed Equipment (which shall be the subject of an independent condition survey) to ensure compliance with clause 3.4,
subject to a cap of [AMOUNT], such sums being payable within [INSERT] Business Days of the service of the relevant Termination Notice. 

31.3 On termination of this Agreement for ESCo Default, ESCo shall pay to the Contractor:

31.3.1 any reasonable break costs arising from Termination;

31.3.2 less any sums due from the Contractor for in accordance with Schedule 1 (Service Requirements);

subject to a cap of [INSERT], such sums being payable within thirty (30) Business Days of the service of the relevant Notice of Termination. 
31.4 On the Termination Date:
31.4.1 the Contractor shall deliver to ESCo all books, records, accounts, documents, systems, electronic records, databases and manuals which it has received, developed and maintained relating to ESCo, the Managed Equipment or the Energy System pursuant to this Agreement, in a format that is commonly usable, such as CSV or similar;

31.4.2 the Parties shall take all steps as may be reasonably required to complete any final accounting between them and to provide, if applicable, for the orderly transfer of insurance and completion of any other matter contemplated by this Agreement; and

31.4.3 title to all materials, equipment, supplies, consumables, spare parts and other items purchased or obtained by the Contractor for the Managed Equipment shall pass to and vest in ESCo upon the passage of title from the vendor or supplier thereof and payment by ESCo or reimbursement of the costs of all such materials, equipment, supplies, consumables, spare parts and other items, if applicable;

31.4.4 the Contractor shall deliver to ESCo all books, records, accounts, documents, systems and manuals which it has developed and maintained relating to the Customers, ESCo (including its business and assets) pursuant to this Agreement;

31.4.5 the Contractor shall ensure (at no cost to ESCo) that any Replacement Contractor or ESCo, after the Termination Date, will obtain access to data from the Metering Systems and/or operate the CIUs with full functionality, together with all relevant licenses to use and operate any relevant software (including, for the avoidance of doubt, the use of any Background Intellectual Property required for such operation); 

31.4.6 the Contractor shall ensure that all Customer Details on the Metering Systems and Customer Website shall be transferred to the Replacement Contractor or ESCo in an agreed electronic form at least [INSERT] months prior to the Termination Date; 

31.4.7 the Parties shall take all steps as may be reasonably required to complete any final accounting between them and to provide, if applicable, for the orderly transfer of insurance and completion of any other matter contemplated by this Agreement; and

31.4.8 if applicable, title to all materials, equipment, supplies, consumables, spare parts and other items purchased or obtained by the Contractor in relation to the Services shall pass to and vest in ESCo upon the passage of title from the vendor or supplier thereof and payment by ESCo or reimbursement of the costs of all such materials, equipment, supplies, consumables, spare parts and other items, if applicable; and

31.4.9  the Contractor shall transfer ownership of any ESCo domain name(s) back to ESCo, or to another third party as instructed by ESCo.
31.5 On termination or expiry of this Agreement, the following provisions shall continue in force:
31.5.1 Clause 1 (Interpretation);
31.5.2 Clause 7.5 (Retention of service charges records), clause 7.7 (Interest), and clause 7.10 (VAT);
31.5.3 Clause 21 (IPRs);
31.5.4 Clause 22.2 (Grant of licence to Contractor) and clause 22.4 (No use of a Party's name, logo or trademarks);
31.5.5 Clause 23 (Data processing);
31.5.6 Clause 24 (Confidentiality);
31.5.7 Clause 25.1.6 (Representation relating to full title guarantee) and clause 25.1.7 (Perfection of assignment of IPRs);
31.5.8 Clause 17 (Limitation of liability);
31.5.9 Clause 27.3 (Insurance);
31.5.10 Clause 31 (Consequences of expiry and termination);
31.5.11 Clause 32 (Exit and service transfer);
31.5.12 Clause 33 (Dispute resolution procedure);
31.5.13 Clause 38 (Waiver);
31.5.14 Clause 41 (Announcements);
31.5.15 Clause 43 (Further assurance);
31.5.16 Clause 44 (Entire agreement);
31.5.17 Clause 45 (Third party rights);
31.5.18 Clause 48 (Governing law);
31.5.19 Clause 49 (Jurisdiction);
31.5.20 Schedule 4 (Charges); and
31.5.21 Schedule 16 (Exit plan and service transfer arrangements).
32. Exit and Services transfer
32.1 In the event of the termination or expiry of this Agreement for any reason, both Parties shall comply with their respective obligations set out in Schedule 16 (Exit plan and service transfer arrangements), and each of the Parties shall co-operate with the Replacement Contractor to the extent reasonably required to facilitate the smooth migration of the Services from the Contractor to the Replacement Contractor.
32.2 ESCo shall pay the Exit Services Charges in respect of the provision of the Exist Assistance Services, except in circumstances where ESCo has terminated this Agreement pursuant to clause 30.1 (Termination for cause).
32.3 The Parties shall review the Exit Plan no less than once during each Contract Year and either Party may propose changes to reflect changes in the Services and any relevant Change in Law. Following each review, the Contractor shall:
32.3.1 submit a revised Exit Plan to ESCo for review;
32.3.2 within [NUMBER] Business Days after the submission of the revised Exit Plan, the Parties shall meet and use all reasonable endeavours to agree the contents of the revised Exit Plan, based on the principles set out in Schedule 16 (Exit plan and Energy Supply transfer arrangements) and the changes that have occurred in the Services and any relevant Change in Law since the Exit Plan was last agreed; and
32.3.3 if the Parties are unable to agree the contents of the revised Exit Plan within that [NUMBER] Business Day period, the previous version shall continue to apply and either Party may refer the Dispute for resolution in accordance with the Dispute Resolution Procedure.
32.4 Until the agreement of the Exit Plan, the Contractor shall provide the Exit Assistance Services in accordance with the principles set out in Schedule 16 (Exit plan and Energy Supply transfer arrangements) and the last-approved version of the Exit Plan (insofar as this still applies) to ESCo. The Contractor shall ensure that it is able to implement the Exit Plan at any time.
32.5 Within [30] days after service of a Termination Notice by either Party or [six months] prior to the expiration of this Agreement:
32.5.1 the Contractor shall update the Exit Plan into a final form that could be implemented immediately and, in doing so, provide as much detail as is appropriate given the nature of the termination or expiry and the timing of termination, so that such Exit Plan can be submitted to ESCo for review and approval; and
32.5.2 the Parties shall meet and use their respective reasonable endeavours to agree the contents of such Exit Plan based on the principles set out in Schedule 16 (Exit plan and Energy Supply transfer arrangements); and
32.5.3 until the agreement of the updated Exit Plan, the Contractor shall provide the Exit Assistance Services in accordance with the last-approved version of the Exit Plan (insofar as this still applies) to ESCo and both ESCo and the Contractor shall comply with their respective obligations set out in Schedule 16 (Exit plan and Energy Supply transfer arrangements).
33. Dispute Resolution Procedure
33.1 If a dispute arises out of or in connection with this Agreement or the performance, validity or enforceability of it (Dispute), then [, except as expressly provided in this Agreement,] the Parties shall follow the procedure set out in this clause:
33.1.1 either Party shall give to the other written notice of the Dispute, setting out its nature and full particulars (Dispute Notice), together with relevant supporting documents. On service of the Dispute Notice, the [EMPLOYEE TITLE] of [Party 1] and [EMPLOYEE TITLE] of [Party 2] shall attempt in good faith to resolve the Dispute;
33.1.2 if the [EMPLOYEE TITLE] of [Party 1] and [EMPLOYEE TITLE] of [Party 2] are for any reason unable to resolve the Dispute within [30] days of service of the Dispute Notice, the Dispute shall be referred to the [SENIOR OFFICER TITLE] of [Party 1] and [SENIOR OFFICER TITLE] of [Party 2] who shall attempt in good faith to resolve it; and
33.1.3 if the [SENIOR OFFICER TITLE] of [Party 1] and [SENIOR OFFICER TITLE] of [Party 2] are for any reason unable to resolve the Dispute within [30] days of it being referred to them, the Parties agree to enter into mediation in good faith to settle the dispute in accordance with [the CEDR Model Mediation Procedure OR OTHER PROCEDURE]. Unless otherwise agreed between the Parties within [NUMBER] days of service of the Dispute Notice, the mediator shall be nominated by [CEDR OR OTHER BODY OR OTHER PERSON]. To initiate the mediation, a Party must serve notice in writing (ADR notice) to the other Party to the Dispute, referring the dispute to mediation. [A copy of the ADR notice should be sent to [CEDR OR OTHER PROVIDER]]. Unless otherwise agreed between the Parties, the mediation will start not later than [NUMBER] days after the date of the ADR notice.
33.2 The commencement of mediation shall not prevent the Parties commencing or continuing court proceedings in relation to the Dispute under clause 48 (Jurisdiction) which clause shall apply at all times.
OR
No Party may commence any court proceedings under clause 48 (Jurisdiction) relation to the whole or part of the Dispute until [NUMBER] days after service of the ADR notice, provided that the right to issue proceedings is not prejudiced by a delay.]
34. Termination for Corrupt Gifts, Payment of Commission, Bribery or Corruption 

ESCo shall be entitled to terminate this Agreement and to recover from the Contractor the amount of any loss resulting from such termination if:-

34.1.1 the Contractor or any of the Contractor’s Personnel has offered or given or agreed to give to any person any gift or consideration of any kind as an inducement or reward for doing or forbearing to do or having done or forborne to do any action in relation to this Agreement or any other contract with ESCo; or

34.1.2 the Contractor engages in or any of the Contractor’s Personnel commits, in connection with this Agreement, a prohibited act under the Prevention of Corruptions Act 1889 or the Bribery Act 2010, or any other relevant Laws, statutes, regulations or codes in relation to bribery and anti-corruption;

34.1.3 [the Contractor or any of the Contractor’s Personnel has given any fee or reward the receipt of which is an offence under  Section 117(2) of the Local Government Act 1972 or has taken part in collusion with one or more tenderers or parties in fixing or adjusting the bids submitted for the Agreement.]

35. Conflict
If there is an inconsistency between the clauses, Schedules and Annexes respectively, the provisions in the clauses shall prevail in preference to the Schedules and Annexes, and the provision of the Schedule shall prevail over the provisions of the Annex.
36. Assignment and other dealings
36.1 ESCo may at any time assign, mortgage, charge, subcontract, delegate, declare a trust over or deal in any other manner with any or all of its rights and obligations under this Agreement[, provided that it gives prior written notice of such dealing to the Contractor].
36.2 The Contractor shall not assign, transfer, mortgage, charge, subcontract, delegate, declare a trust over or deal in any other manner with any of its rights and obligations under this Agreement.
37. Variation
No variation of this Agreement shall be effective unless it is in writing and signed by the Parties (or their authorised representatives).
38. Waiver
No failure or delay by a Party to exercise any right or remedy provided under this Agreement or by Applicable Law shall constitute a waiver of that or any other right or remedy, nor shall it prevent or restrict the further exercise of that or any other right or remedy. No single or partial exercise of such right or remedy shall prevent or restrict the further exercise of that or any other right or remedy.
39. Rights and remedies
[Except as expressly provided in this Agreement, the OR The] rights and remedies of ESCo provided under this Agreement are in addition to, and not exclusive of, any of its rights or remedies provided by Applicable Law.
40. No partnership or agency
40.1 Nothing in this Agreement is intended to, or shall be deemed to, establish any partnership or joint venture between any of the Parties, constitute any Party the agent of another Party, or authorise any Party to make or enter into any commitments for or on behalf of any other Party.
40.2 Each Party confirms it is acting on its own behalf and not for the benefit of any other person.
41. Announcements
No Party shall make, or permit any person to make, any public announcement concerning this Agreement without the prior written consent of the other Party (such consent not to be unreasonably withheld or delayed), except as required by Applicable Law, any governmental or regulatory authority (including, without limitation, any relevant securities exchange), any court or other authority of competent jurisdiction.
42. Severance
42.1 If any provision or part-provision of this Agreement is or becomes invalid, illegal or unenforceable, it shall be deemed deleted, but that shall not affect the validity and enforceability of the rest of this Agreement.
42.2 If any provision or part-provision of this Agreement is deemed deleted under clause 42.1 (Deletion of invalid, illegal or unenforceable provision) the Parties shall negotiate in good faith to agree a replacement provision that, to the greatest extent possible, achieves the intended commercial result of the original provision.
43. Further assurance
[At its own expense, each OR Each] Party shall, and shall use all reasonable endeavours to procure that any necessary third party shall, [promptly] execute and deliver such documents and perform such acts as may [reasonably] be required for the purpose of giving full effect to this Agreement.
44. Entire agreement
44.1 This Agreement constitutes the entire agreement between the Parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to its subject matter.
44.2 Each Party agrees that it shall have no remedies in respect of any statement, representation, assurance or warranty (whether made innocently or negligently) that is not set out in this Agreement. Subject to clause 17.4.2(b) (Liability which cannot be legally limited), each Party agrees that it shall have no claim for innocent or negligent misrepresentation [or negligent misstatement] based on any statement in this Agreement.
45. Third party rights
45.1 This Agreement does not give rise to any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any terms of this Agreement.
45.2 [The rights of the Parties to rescind or vary this Agreement are not subject to the consent of any other person.]
46. Notices
46.1 A notice [or communication] given to a Party under or in connection with this Agreement shall be in writing and sent to such Party at the address [or email address] given in this Agreement or as otherwise notified in writing to [the OR each] other Party.
46.2 This clause 46.2 (Notice delivery methods) sets out the delivery methods for sending a notice to a Party under this Agreement and, for each delivery methods, the date and time when the notice is deemed to have been received or given (provided that all other requirements of this clause have been satisfied and subject to the provision in clause 46.3 (Deemed receipt outside business hours)
46.2.1 if delivered by hand, on signature of a delivery receipt[ or at the time the notice is left at the address];
46.2.2 if sent by [pre-paid first class post or other[ next working day delivery service[ providing proof of [postage OR delivery]] at 9.00am on the [second] Business Day after posting[ or at the time recorded by the delivery service];
46.2.3 if sent by pre-paid airmail [providing proof of [postage OR delivery]], at [9.00am on the [fifth] Business Day after posting[ or at the time recorded by the delivery service] OR [INSERT TIME AND DATE]; [or]
46.2.4 [if sent by email, at the time of transmission; [or]]
46.2.5 [if sent by fax, at the time of transmission.]
46.3 If deemed receipt under clause 46.2 (Notice delivery methods) would occur outside business hours in the place of receipt, it shall be deferred until business hours resume. In this clause 46.3, business hours means 9.00am to 5.00pm Monday to Friday on a day that is not a public holiday in the place of receipt.
46.4 This clause does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution.
46.5 [A notice given under this Agreement is not valid if sent by email.]
47. Counterparts
47.1 This Agreement may be executed in any number of counterparts, each of which when executed [and delivered] shall constitute a duplicate original, but all the counterparts shall together constitute the one Agreement.
47.2 [Transmission of [an executed counterpart of this Agreement (but for the avoidance of doubt not just a signature page) OR the executed signature page of a counterpart of this Agreement] by email (in PDF, JPEG or other agreed format) shall take effect as delivery of an executed counterpart of this Agreement. If either method of delivery is adopted, without prejudice to the validity of the agreement thus made, each Party shall provide the others with the original of such counterpart as soon as reasonably possible thereafter.]
47.3 [No counterpart shall be effective until each Party has executed [and delivered] at least one counterpart.]
48. Governing law
This Agreement and any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with it or its subject matter or formation shall be governed by and construed in accordance with the law of England and Wales.
49. Jurisdiction
Each Party irrevocably agrees that the courts of England and Wales shall have [exclusive OR non-exclusive] jurisdiction to settle any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with this Agreement or its subject matter or formation.
Schedule 1  - Service Requirements
Part 1  – Services Commencement Date

Services Commencement Date: [INSERT DATE]
Part 2 :  Installation and Takeover of Managed Equipment
1.1 Installation of Installed Managed Equipment 

1.2 On receipt of a written notice from ESCo, the Contractor shall either:

1.2.1 supply, install and commission the Installed Managed Equipment, at notified Served Premises, in accordance with:

(a) the Specification of Requirements; 

(b) the CIU Specification; and

(c) a programme to be proposed by the Contractor with the agreement of the Landlord, and agreed in writing by ESCo; and/or

1.2.2 supply CIUs to relevant third parties, the identity of which shall be notified by ESCo, together with the timing and location for delivery, and upon installation by the third party, verify the CIU installation and commission.

1.3 Takeover of Pre-Installed Managed Equipment 

1.3.1 During the design and build of relevant developments as advised by ESCo, the Contractor shall be required to act as ESCo's agent to verify that the Developer has designed, installed and commissioned the Pre-installed Managed Equipment to the Specification of Requirements and the CIU Specification (if relevant), all as part of the Takeover Procedure of the Pre-installed Managed Equipment.
1.3.2 With respect to Heat Meters [and Electricity Meters], following completion of the Developer's commissioning, the Contractor shall verify that the Heat Meters [and Electricity Meters] provide data to the Contractor to allow compliance with the requirements of this Agreement, including relevant fault reporting as required in paragraph 1.4 below.    

1.3.3 ESCo shall notify the Contractor of the date of commencement of each development, from which date the Contractor will be required to liaise with both the Developer and ESCo in the process of commencing the Takeover Procedure of the Pre-installed Managed Equipment. 

1.4 Planned Maintenance

1.4.1 The Contractor shall be responsible for ensuring that the Managed Equipment is maintained in good working order and all Metering Equipment provides an accurate measure of Heat consumption and shall commence the Services in relation to such Managed Equipment as follows: 

(a) in relation to the Installed Managed Equipment, from the date installed pursuant to paragraph 1.2.1 above; 

(b) in relation to the Pre-Installed Managed Equipment, from the date agreed pursuant to Schedule 8 (Take Over Process). 
1.4.2 The Contractor shall agree with ESCo a regime of preventative maintenance to undertaken during Normal Working Hours which will be based on a check of Managed Equipment installed in Customer Units and Common Parts at least once [INSERT] years. The preventative maintenance regime of Managed Equipment installed in Substations shall be undertaken annually. The check of the Managed Equipment shall follow maintenance recommendations set out in the O&M Manuals and the following as a minimum:

(a) check security seals and integrity of the whole system for signs of tampering or vandalism;

(b) provide a visual and auditory inspection of the Managed Equipment by operating in heating and domestic hot water mode to ensure correct functionality;

(c) check for leaks and damage and repair;
(d) operation of all valves through their complete operating range; 

(e) verify that the PAYG Valve closes and opens when instructed to do so by the CIU and that no heat transfers through the valve when closed;

(f) verify that the heating system motorised valve within the HIU closes and opens when instructed to do so;  

(g) clean, reset, repair or replace any part of the Managed Equipment or any component parts thereof as required;

(h) take a manual Customer Heat Meter [and/or Electricity Meter] reading and confirm the serial number;

(i) undertake all necessary repairs;

(j) retain an electronic record on a computerised system of the maintenance visits, detailing the general condition of the Managed Equipment, details of any maintenance/ repairs undertaken, meter registration number, meter reading, date and time of visit; and 

(k) confirm with the Customer that they fully understand the operation of the system and their bills and provide information where this is not the case.

1.5 Response Maintenance

1.5.1 When notified of a fault, prior to requesting site attendance, the Contractor shall use all reasonable endeavours to ascertain the nature of the reported fault, including but not limited to:

(a) whether the CIU controlled valve is being commanded open;

(b) determining whether heat is being received at the HIU and whether it is at the correct temperature, all via the Heat Meter temperature sensors and communication via the CIU;
(c) [determining whether Electricity Supply is being received at the Electricity Meter; ]and

(d) communicating standard prepared questions to the Customer; 

and to determine whether the fault is the responsibility of:

(e) the Contractor under this Agreement;

(f) an O&M Contractor;

(g) a Residential Customer; 

(h) a Commercial Customer; or 

(i) a Landlord.

1.5.2 Where the fault is the responsibility of the Contractor under this Agreement, the Contractor shall respond to the fault in accordance with the response times specified in the Service Levels. The Contractor shall communicate with the Customer to ensure that the Customer is aware of the intended actions of the Contractor to resolve the fault and to arrange suitable access to the Customer Unit in accordance with Clause 6.1.4 (Access and Use of Premises) and the relevant Customer Supply Agreement. 

1.5.3 Where the fault is the responsibility of an O&M Contractor, the Contractor shall contact the relevant O&M Contractor's help desk in accordance with the response times specified in the Service Levels, including where the Contractor has responded to the fault only to find that it is the responsibility of the O&M Contractor. 

1.5.4 The Contractor shall allocate the fault a unique reference and communicate this to the relevant O&M Contractor's help desk. 

1.5.5 The fault shall be allocated the relevant response time in accordance with the O&M Contractor's response times as set out under the O&M Contractor's service levels by the Contractor and the Contractor shall obtain agreement from the O&M Contractor to the allocated response time. Where there is disagreement, ESCo's Representative shall be informed.
1.5.6 The Contractor shall monitor the relevant O&M Contractor's responses and any repairs or rectifications made and whether such responses, repairs or rectifications are made within the appropriate timescales by communicating with the relevant O&M Contractor's help desk as necessary. In the event that the O&M Contractor does not respond or rectify the fault within the appropriate timescales, the Contractor shall notify ESCo as soon as reasonably practicable and shall attend the fault to record and report the full details to ESCo. 

1.5.7 The Contractor shall communicate with the Customer to ensure that the Customer is aware of the intended actions of the O&M Contractor to resolve the fault and is notified once the fault has been rectified. 

1.5.8 Where the fault relates to Tertiary Network within a Residential Customer Unit or an action of a Residential Customer or Landlord, the Contractor shall use all reasonable endeavours to ascertain whether responsibility for the fault lies with a Residential Customer or a Landlord of a Residential Customer pursuant to a Residential Customer's lease or a Framework Heat Supply Agreement (as relevant). Where responsibility has been ascertained, the Contractor shall contact the Customer or Landlord, as relevant, in accordance with the response times specified in the Service Levels and shall explain clearly why the fault is the Customer or Landlord's (as relevant). Where the Contractor is unable to ascertain the responsible party, the Contractor shall notify ESCo and ESCo shall use all reasonable endeavours to assist the Contractor. Where the Customer does not agree that the fault is located within the Tertiary Network, the Contractor shall respond to the fault in accordance with the Service Levels to verify its location.

1.5.9 If a fault is found with the Internal Secondary Heating Network, the HIU, the Metering System or the CIU within a Residential Customer Unit, the faulty equipment will be repaired or replaced, the Customer's consumption checked and the latest Customer Invoice or balance amended if required by the Contractor.

1.5.10 Where any fault relates to any element of pipework or equipment used to deliver Heat to a Commercial Customer within a Commercial Customer Unit or a Commercial Customer Building, excepting Customer Meters, or relates to any action of a Commercial Customer or Landlord within such Unit or Building, the Contractor shall contact the Commercial Customer in accordance with the response times set out under the Service Levels and explain clearly why the fault is theirs to resolve. Where the Customer does not agree that the fault is located within the Commercial Customer Unit or a Commercial Customer Building, the Contractor shall contact the relevant O&M Contractor's help desk in accordance with the response times set out under the Contractor's Service Levels, and shall monitor the O&M Contractor's response to the fault in accordance with the relevant O&M Contractor's service levels to verify the fault's location.

1.6 Inspection of Works

1.6.1 ESCo's Representative or its duly authorised representative will have the right at any time when any part of the Services is being provided without notice (to the extent reasonably necessary and provided that, if at the time of any survey, the Contractor is undertaking any work, ESCo's Representative shall not be entitled to require the Contractor to leave that location during a survey) to ensure that the Services are being carried out to the requirements of the Agreement, to have access to and/or to inspect:

(a) any Contractor’s Personnel for the purpose of interviewing him or her in connection with the carrying out of all or any part of the Services;

(b) vehicles, materials, equipment, plant, stores, spare parts, and other equipment used or proposed to be used in connection with the provision of the Services for the purpose of ensuring the same meet the requirements of the Agreement;

(c) any part of the Contractor's premises for the purposes of examining such records and documents in the possession of the Contractor as ESCo is entitled to examine under the provisions of the Agreement;

(d) all vehicles or stores to ensure that they are stocked with adequate spare parts and equipment to a quality and type as required by this Agreement.

1.7 Claims for compensation

1.7.1 In the event that ESCo receives a claim for compensation for damage caused by the Contractor carrying out works under this Agreement: 

(a) ESCo will serve notice of the claim upon the Contractor by e-mail within [INSERT] Business Days of its receipt; 

(b) within [INSERT] Business Days of being notified of the claim the Contractor shall either:

(i) notify ESCo in writing that liability is denied and confirming that the claim has been referred to its insurers; or

(ii) provide written evidence to ESCo that the claim has been settled. 

1.7.2 If the Contractor breaches the provisions of paragraph 1.7.1 above, ESCo shall be entitled to settle the claim without further reference to the Contractor and to deduct the amount of such settlement from any monies due to the Contractor under this Agreement whether by retention, set-off or otherwise.

2. CUSTOMER SERVICES

2.1 Customer Management 

2.1.1 The Contractor shall, as agent of ESCo, be responsible for managing Customer Supply Agreements with Customers including:

(a) meeting and liaising with Developers and Landlords and communicating with Customers as necessary to obtain the Customer Details of Customers, including Customers who are the first occupants of Customer Units; 

(b) ensuring that each Customer, including the first occupants of the Customer Units, enters into a Customer Supply Agreement prior to moving in to a property requiring Heat; and 

(c) providing ESCo with a scanned electronic copy of each signed or otherwise completed Customer Supply Agreement.

2.1.2 ESCo shall manage the initial interface with Developers and Commercial Customers who are counterparties to a Framework Heat Supply Agreement and/or Commercial Supply Agreement in relation to Commercial Customer Buildings, including the negotiation and entry into such Agreements. Thereafter, the Contractor shall be responsible for the management of such agreements in accordance with this Schedule 1 (Service Requirements). 

2.1.3 Where the Contractor is unable to obtain signed Customer Supply Agreements for new Customers within [INSERT] Business Days prior to occupancy or commencement of the supply of Heat, the Contractor shall promptly notify ESCo so that both Parties can agree further appropriate actions by the Contractor and/or ESCo.

2.1.4 The Contractor shall establish and maintain a database of Customers containing:

(a) Customer Details; 

(b) consumption data from Heat Meter [and Electricity Meter] readings; and

(c) details of all Customer Invoices raised, Customer Invoices settled, any outstanding debt balances and any aged debt and details of any cash transactions; 

and shall provide ESCo with secure web access to such database and shall transfer such database to ESCo on the Termination Date. 

2.2 Metering 

2.2.1 The Contractor will process Customer Heat Meter [and Electricity Meter] readings daily for all Customers. Additional Customer Meter readings will be taken as required for change of occupancy, and when requested by ESCo at no additional cost to ESCo. 

2.2.2 The Commercial Customer Meter readings collected daily shall detail hourly consumption data.

2.2.3 Where a Customer Heat Meter [and/or Electricity Meter] reading is not available for any reason, an estimated value will be produced and used in accordance with the method set out in the relevant Customer Supply Agreement. 

2.2.4 The Contractor shall make available to ESCo secure web access to a website that shows up to date data from all Customer Heat Meter [and Electricity Meter] readings and shall provide a monthly reconciliation of the daily Customer Heat Meter [and Electricity Meter] readings to ESCo.  

2.2.5 The Contractor shall collect daily Substation Heat Meter readings of hourly data and provide a report each month of the data for each Substation Heat Meter to ESCo in both spreadsheet and graphical form within [INSERT] Business Days each month end, identifying for each Substation:

(a) the number of Residential Customer Units types connected;

(b) the heated area of Commercial Customer Units connected; and
(c) the lowest and peak capacity demanded for the month with time and date.    

2.2.6 The Contractor shall collect daily Customer Heat Meter [and Electrictiy Meter] readings of data (hourly where available from the Metering System installed) and provide monthly data for each Substation Heat Meter to ESCo in both spreadsheet and graphical form within [INSERT] Business Days of the end of each month, identifying for each Substation:

(a) the average hourly consumption for each different Residential Customer Unit type connected; and
(b) the average hourly consumption per square meter of the heated area of Commercial Customer Units or Commercial Customer Buildings connected.  

2.2.7 The Contractor shall not, without ESCo's consent, use the data obtained from Customer Heat Meters [or Electricity Meters] for any uses other than those set out under this Agreement.

2.3 Customer Accounts 

2.3.1 The Contractor shall set up, operate and maintain individual Customer accounts and shall ensure that each Customer has access to their account via a secure Customer Website.

2.3.2 The content, layout and presentation of the secure Customer account shall be agreed with ESCo, and be updated from time to time to reflect best practice and as reasonably requested by ESCo at no additional cost

2.3.3 The Contractor shall promptly, on receipt of a written request from a Customer, or from ESCo, operate the relevant Customer account on a PAYG basis.  The Contractor may switch a Customer account from PAYG mode to credit billing mode only with the prior, written agreement of ESCo.

2.3.4 The Contractor shall maintain records of closed Customer accounts for a period of at least [INSERT] years from the date of closure.

2.4 PAYG Service

2.4.1 Where ESCo has requested the Contractor to operate a Customer account on a PAYG basis, the Service provider shall:

(a) promptly ensure both the CIU and the Customer account are operating in PAYG mode;
(b) ensure the CIU is configured to close the PAYG Valve when the credit (including any emergency credit available through the CIU) has been expended;
(c) ensure the Customer account and CIU can accept payments by all payment methods specified in Schedule 3 (Specification);
(d) ensure the CIU is configured to operate to the appropriate parameters as agreed by the Parties;   

(e) answer any queries from the Customers about the operation of the PAYG Service; and
(f) perform the PAYG Exception Review.

2.5 Review of Heat Tariffs 

2.5.1 The Residential Heat Tariff shall be reviewed annually by ESCo in accordance with the procedure set out in the Residential Heat Supply Agreement. 

2.5.2 Following notification by ESCo of the revised Residential Heat Tariff applicable for the following year, the Contractor shall notify all Customers in their chosen form of communication not less than [INSERT] [calendar days][Business Days] before it comes in to effect.

2.5.3 The Contractor shall not be entitled levy any other charge to a Residential Customer without the specific prior consent of ESCo.

2.5.4 Where ESCo has notified the Contractor of any relevant parameters to be used to review the Commercial Heat Tariff, the Contractor shall notify ESCo of any changes in Commercial Heat Tariff that it proposes to make not less than [INSERT] [calendar days][Business Days] before issuing a Customer Invoice that includes the change and shall take into account any representations made by ESCo in respect of such review. 

2.5.5 The Contractor shall ensure that it levies charges pursuant to clauses 5.1.4 and 5.1.5 to each Commercial Customer or in accordance with the relevant Customer Heat Tariff and the procedure for review set out in that Commercial Customer's Supply Agreement.  The Contractor may not levy any other charge to a Commercial Customer without the specific prior consent of ESCo.

2.6 Revenue Collection 

2.6.1 The Contractor shall establish a dedicated account held in escrow or a separate client account that is held in trust or a separate client account held with a recognised bank in accordance with the Client Money Rules for ESCo (the "Employer Account") into which monies shall either be paid directly by Customers which are on credit terms, or where monies are not paid directly, into which monies collected from Customers shall be deposited, reconciled and transferred to ESCo within [INSERT] Business Days of the calendar month end date (or nearest Business Day). 

2.6.2 The Contractor shall establish and maintain the following payment options for all Customers:

(a) online with direct payment to ESCo Account via, debit  or credit card;

(b) telephone by debit or credit card with direct payment to ESCo Account; and

(c) for Residential Customers only, cash via PayPoint or alternatively pay zone, but not both, available at national outlets; 

provided that the default payment option for all Residential Customers on first occupation shall be PAYG.

2.6.3 The on-line and debit card by telephone payment options shall be available for Customers using PAYG as well as for credit Customers.

2.6.4 The Contractor shall no later than [INSERT] Business Days following the end of each month (or such alternative billing window as agreed with ESCo), issue Customer Invoices being supplied on credit terms on behalf of ESCo, in accordance with the relevant Customer Supply Agreement and including the minimum requirements set out at below. 

2.6.5 The risk associated with any monies collected from Customers shall lie wholly with the Contractor until the monies collected from Customers are deposited into the ESCo Account. The Contractor shall be responsible for ensuring the accurate data transfer from the Customer Heat Meter to the CIU and from the CIU to the back-office systems [and from Electricity Meters to the back-office systems]. Any inaccurate data transfer from the Customer Heat Meter to the CIU and from the CIU to the back-office systems [or Electricity Meters to the back-office system] shall be rectified by the Contractor and any applicable adjustment applied to the relevant Customer account within [INSERT] months of the Contractor becoming aware of any such inaccurate data transfer. Where any inaccurate data transfer results in a debt to ESCo as a result of the Customer not paying for any such inaccurate data transfer within [INSERT] months of the Contractor becoming aware of inaccurate data transfer, then the Contractor shall be liable for such proportion of debt as is equivalent to the inaccuracy. It is the responsibility of the Contractor to ensure that any Customer is charged correctly for any metered consumption and fixed standing charge using the applicable tariff. For the avoidance of doubt, the Contractor shall not be liable for any Customer bad debt (other than where any inaccurate data transfer results in a debt to ESCo as described in this clause), including failure by the Customer to pay either the variable charge and/or the fixed standing charge element of the applicable tariff. 

2.6.6 The Contractor shall provide ESCo with a monthly report, in a format to be agreed between the Parties from time to time (each acting reasonably) that details the Customer Invoices raised, Customer Invoices settled, any outstanding debt balances and the aged debt, together with a report detailing any suspicion of fraud or other criminal activity.

2.6.7 The Contractor shall conduct an investigation into any reported suspicion of fraud or other criminal activity as ESCo may reasonably require. 

2.6.8 The Contractor shall provide the Credit Control and Debt Management Service.

2.7 Customer Invoices

2.7.1 Bills shall be raised and issued for Customers who are on credit terms every month (the "Customer Invoices").

2.7.2 The data to be included in a Customer Invoice shall comply with the Heat Network (Metering and Billing) Regulations 2014 and as a minimum include:

(a) name and address of Customer;
(b) account date & period;
(c) bill number;
(d) Services supplied;
(e) opening & closing meter reading for the period covered;
(f) Heat Meter serial number;
(g) [Electricity Meter serial number;]
(h) number of units consumed in the period;
(i) applicable tariff, including a breakdown of the fixed and variable charges;
(j) days in Billing Period;
(k) total amount to pay;
(l) applicable VAT rate, number & charge;
(m) payments received;
(n) balance brought & carried forward for both current usage and arrears;
(o) Customer Help Desk contact number and working hours for enquiries relating to metering and billing and those relating to losses of heat;
(p) ESCo name, address & VAT number;
(q) an area for a message from ESCo;
(r) estimated annual bill based on Heat consumption to date; and
(s) any other relevant charges as agreed with ESCo.

2.7.3 The content, layout and presentation of the Customer Invoice shall be agreed with ESCo, and be updated from time to time to reflect best practice and as reasonably requested by ESCo at no additional cost.

2.7.4 The Customer Invoice shall present only the logo and name of ESCo, not the Contractor but shall make it clear that the Contractor is a billing partner of ESCo.   

2.7.5 For Customers who are on PAYG the Contractor will produce an annual statement reconciling the purchases made against the charges for services supplied in the period. 
2.7.6 The Contractor shall allow for Customer Invoices and annual statements to be despatched either by post, or by an email that the statement can be viewed on the Website dependent upon the individual Customers preference. 

2.8 Customer Website and E-mail

2.8.1 The Contractor shall ensure that a secure ESCo only branded Customer Website is available for Customers. As a minimum it should include the following:

(a) register for online billing;

(b) change Customer Details; 

(c) allow Customers to view their bills and make payments at no additional cost to the Customer;

(d) allow Customers to request equal monthly fixed direct debit payments for credit billing Customers or Continuous Payment Authority for PAYG Customers;

(e) allow Customers to request switch from PAYG mode to credit billing mode;

(f) allow Customers to request switch from  credit billing mode to PAYG mode;

(g) view historical consumption information;   

(h) view historical payment (billing) information;

(i) predicted annual cost of Heat based on present consumption;

(j) raise a query via secure email;

(k) allow Customers to select their preferred method of communication;

(l) record a Customer reading from the Customer Heat meter from which the Contractor shall verify to the CIU and/or central metering data held (as relevant) and also investigate any differences; and

(m) update their personal details.

2.8.2 Where ESCo has procured a website domain name, the Contractor shall transfer the ownership and management of this domain to the Contractor to facilitate the delivery of the Services on behalf of ESCo. The Contractor shall keep and maintain the domain in good working order for the Contract Term.

2.9 Credit Control and Debt Management Service

2.9.1 The Contractor shall be responsible for ensuring that the PAYG Service, the PAYG Exception Review, the Credit Control Procedure, Debt Management Service and Debt Recovery Service are operated and managed correctly, in order to minimise any loss of revenue to ESCo. Any failure to efficiently operate such services shall be subject to Service Failure Points in accordance with Schedule 2 (Output Specification and Service Levels). 
2.9.2 The CIU provided by the Contractor shall allow the flexibility to switch Residential Customers between PAYG mode and credit billing mode options remotely, without the need to enter the property and shall also handle Customer debt arrears. 

2.9.3 PAYG Exception Review

(a) For Customer accounts which are operating in PAYG mode, the Contractor shall perform an exception review and provide a report on a monthly basis indicating those Customer accounts where exceptions exist.  The following exceptions will be highlighted:

(i) no consumption;
(ii) high credit balances;
(iii) Heat Meters which continue to clock usage despite no credit being available on the CIU;
(iv) CIUs which have not received payments sent via GSM communication; and
(v) Customers who have not made further payment following the cessation of Heat due to all credit (including any emergency credit available through the CIU) having been used up.
(b) The report will detail any action that has been taken to comply with clause 2.9.1 during the previous month

(c) ESCo shall agree with the Contractor on any further action to be taken to resolve any outstanding exceptions.

2.9.4 Credit Control Procedure for Residential Customers

(a) The Credit Control Procedure in respect of Residential Customers being billed on a credit basis shall be carried out as follows:

(i) at the expiry of [INSERT] Business Days from the date of issue of a Customer Invoice, an initial account reminder will be issued to the Residential Customer. This letter will act as a reminder that the debt exists and should be paid immediately. The letter will show the current outstanding balance and suggest ways in which the account may be settled;

(ii) if the account remains outstanding at the expiry of a further [INSERT] Business Days, at least three (3) telephone calls shall be attempted to the Residential Customer with at least one call being made outside of Normal Working Hours. The call shall confirm the current outstanding balance and check if payment has recently been made. If such payment has been made, the Residential Customer will be asked how the payment was made and when, thanked and apologies made for the call. If no payment has been made, the Residential Customer will be asked if they would like to pay the account balance by debit card whilst on the telephone; if so, payment will be taken. If not paid, the Residential Customer will be reminded that the account should be paid immediately. Additionally, the Residential Customer will be asked if any problems exist with the account or its ability to pay. Any communication with the Residential Customer shall be recorded in a database, noting the date and time of the call and a brief explanation of the purpose and outcome of the call; and
(iii) if the account remains outstanding at the expiry of a further [INSERT] Business Days, a final letter is issued.  The letter will list the means of payment, advise the Residential Customer to contact the Contractor immediately with any query or difficulty in making payment, give a time frame for settlement, and offer to switch the Residential Customer to PAYG mode. 

2.9.5 Debt Management Service for Residential Customers

If, following the Credit Control Procedure, no further action is taken to settle the account within [INSERT] Business Days of the final letter being issued pursuant to paragraph 2.9.4(a)(iii) of Schedule 1 (Service Requirements), the Contractor shall notify ESCo and:

(a) switch the Residential Customer to PAYG mode and recover the debt as a percentage of purchases made, at a daily rate or percentage of each transaction made, such rate not to exceed [INESRT] % of the Residential Customer's monthly bill; and

(b) if the Residential Customer is tenant of a Registered Provider, notify the relevant Registered Provider to determine whether the Registered Provider will make payment on behalf of the Customer in respect of the outstanding Customer Invoice and take responsibility for payment direct to the Contractor for any subsequent Heat consumed by the Residential Customer; and
(c) in the event that the Registered Provider will not make payments on behalf of the Residential Customer pursuant to (b) above, the Contractor shall switch the Residential Customer to PAYG mode in accordance with paragraph 2.9.5(a) above; and
(d) if the Residential Customer is a Vulnerable Customer, inform ESCo and follow any reasonable instructions given by ESCo. 

2.9.6 Debt Recovery Service for Residential Customers

(a) if, after [INSERT] weeks following the Debt Management Service and the switch to PAYG, no further payments are made using the PAYG system and no payments are made by a Registered Provider, the Contractor shall notify ESCo and subject to ESCo's instruction, shall cease the supply of Heat to the relevant Customer Unit in accordance with the terms of the Residential Heat Supply Agreement or undertake any other actions ESCo may reasonably direct. Cessation of Heat shall be undertaken by closing the PAYG Valve. If Heat continues to be consumed following such steps, the Heat supply to the Residential Customer Unit shall be manually isolated (using the lockable isolation valves outside of the Residential Customer Unit where they have been provided, otherwise any other available isolation valves that are least likely to be tampered with by the Residential Customer);
(b) following cessation of supply of Heat in accordance with Paragraph 2.9.6(a), the Contractor shall, on request by and at the cost of ESCo (such costs as set out in Schedule 4 (Charges)), pursue any outstanding Customer Invoices from a Residential Customer as a debt claim via the courts system; and
(c) on payment by the Residential Customer (or Housing Association Landlord, if applicable) of the outstanding debt due or alternatively, on satisfactory establishment of a debt recovery plan, the Contractor shall reinstate the Heat supply within (4) hours if cessation of Heat was via the CIU, provided that times outside of Normal Working Hours shall be discounted for calculating the four (4) hour period, or twenty-four (24) hours if cessation of heat was via using isolation valves not controlled by a CIU. 

2.9.7 Credit Control Procedure for Commercial Customers

The Credit Control Procedure in respect of Commercial Customers shall be carried out as follows:

(a) at the expiry of [INSERT] Business Days from the date of issue of a Customer Invoice, an initial account reminder will be issued to the Commercial Customer and three (3) attempts to contact the Commercial Customer by telephone call shall be made. The letter will act as a reminder that the debt exists and should be paid immediately. The letter will show the current outstanding balance and suggest ways in which the account may be settled;
(b) If the account remains outstanding at the expiry of a further [INSERT] Business Days, a further telephone call will be made to the Commercial Customer and a second reminder letter sent; and
(c) if the account remains outstanding after a further [INSERT] Business Days, a final reminder letter will be set to the Commercial Customer, setting out that disconnection will occur if payment is not made within a further [INSERT] Business Days.

2.9.8 Debt Recovery Service for Commercial Customers

(a) following the expiry of [INSERT] Business Days from the date of the final reminder letter, the Contractor shall notify ESCo and subject to ESCo's instruction, shall disconnect the Commercial Customer in accordance with the Commercial Heat Supply Agreement, or undertake any other actions ESCo may reasonably direct. Cessation of Heat shall be undertaken by way of manually isolating a Commercial Customer Unit via the lockable isolation valves outside of the Commercial Customer Unit where they have been provided, otherwise any other available isolation valves that are least likely to be tampered with by the Commercial Customer, or by requesting the O&M Contractor to isolate the relevant valve at the Substation for Commercial Buildings; 

(b) following cessation of supply of Heat in accordance with (a), the Contractor shall, on request by and at the cost of ESCo, pursue any outstanding Customer Invoices from a Commercial Customer as a debt claim via the courts system; and
(c) on payment by the Commercial Customer of the outstanding debt due, the Contractor shall reinstate the Heat supply within [INSERT] hours. 

2.9.9 ESCo Notification 

The Contractor shall, on a monthly basis, notify ESCo of any Customer account in respect of which it has commenced the Debt Management Procedure and/or Debt Recovery Service, with full particulars of the amount outstanding and relevant circumstances.  

2.9.10 Switching Residential Customers back to Credit

In the event that a Residential Customer having been switched to PAYG, requests to be switched back to billing on a credit basis, the Contractor shall, subject to:

(a) the Customer making payment of all outstanding debts;

(b) the Customer satisfactorily passing any relevant credit checks;

(c) the Contractor carrying out any suitable actions to ensure future payments (such as requiring moneys on account); and

(d) ESCo's approval,
switch the Customer back to billing on a credit basis and shall inform ESCo of such actions, all at no additional cost to ESCo. 

2.10 Customer Help Desk

2.10.1 The Contractor shall operate a telephone call centre to respond promptly to any query raised by a Customer in relation to a Customer Invoice, Customer Heat Meter [or Electricity Meter] or to a defect in the supply of Heat [or Electricity Supply] or Managed Equipment.  The call centre shall be located in the UK and be available:

(a) at all times for reports of a defect in the supply of Heat[, Electricity Supply] or Managed Equipment, leaks from the Managed Equipment or an Emergency (with calls permitted to be forwarded outside of Normal Working Hours to an on-call engineer who is familiar with the Served Premises and has been through a required site induction process); and

(b) in relation to all other enquiries or reports, during Normal Working Hours.

2.10.2 The Contractor shall manage any query raised by a Customer in relation to a Customer Invoice in accordance with the standards of service set out in the relevant Supply Agreement and in Schedule 2 (Output Specification and Service Levels).
2.10.3 The Contractor shall manage any query raised by a Customer in relation to the Managed Equipment in accordance with the standards of service set out in  Schedule 2 (Output Specification and Service Levels).

2.10.4 In respect of queries from Customers that relate to other aspects of the supply from ESCo, the Contractor shall use all reasonable endeavours to establish the nature of the matter that has given rise to the query and shall promptly pass on the information to the O&M Contractor using the arrangements agreed under paragraph 1.5 (Response Maintenance) and paragraph 8 (Liaison with the O&M Contractor) below.  The Contractor shall continue to be responsible for providing responses to the Customer until the query has been resolved.

2.10.5 The Contractor shall keep a record of each query raised by a Customer, of the response it provides to the Customer and of any follow-up activity whether by the Contractor, the Secondary Heat Network O&M Contractor or the Satellite Scheme O&M Contractor, or the Customer, including:

(a) time the call is received;
(b) nature of the call;
(c) category/priority of the call;
(d) where a visit to a Customer Unit is required, the time at which the Contractor Operative arrived and left the property and the activities undertaken during the visit; and
(e) parts fixed and replaced including the serial numbers of the component parts. 

2.10.6 All telephone calls should be recorded for monitoring purposes and ESCo shall, upon reasonable request to the Contractor, have access to these recordings. On a quarterly basis and at ESCo's discretion, ESCo may audit a sample of calls in order to monitor quality.

2.10.7 Without prejudice to its obligations under this Agreement, the Contractor will comply with any reasonable instruction given by ESCo to the Contractor in response to a query received from a Customer which has been received by ESCo. To the extent that any instructions are outside the normal practice of performance of the Services, the costs of undertaking such instructions shall be borne by ESCo. 

2.10.8 The Contractor shall ensure that all Customer complaints are dealt with in a prompt and courteous manner. In the event that a Customer is not satisfied with the service provided to them, the Contractor shall refer the Customer to a Contractor complaints management team who will attempt to resolve the complaint within [INSERT] Business Days. If the Contractor customer complaints team is unable to resolve the complaint to the satisfaction of the Customer, the Customer shall be referred to the Contractor's Operations Director who will attempt to resolve the complaint within [INSERT] Business Days. In the event that the Contractor's Operations Director is unable to resolve the complaint to the satisfaction of the Customer, the Contractor shall refer the Customer to ESCo. 

2.11 Vulnerable Customers 

2.11.1 The Contractor shall develop a comprehensive list of Vulnerable Customers, updated on a six monthly basis. 

2.11.2 The Contractor shall use all reasonable endeavours to identify Vulnerable Customers on a rolling basis, by contacting Landlords and Housing Associations as agent for ESCo. In the event that the Landlords and Housing Associations are unable to provide comprehensive lists of Vulnerable Customers for such purpose, ESCo shall use all reasonable endeavours to assist the Contractor. 

2.11.3 The Contractor shall not disconnect Heat supplies to any Vulnerable Customer in accordance with the provisions of the Residential Supply Agreement during a Winter Period.

2.11.4 The Contractor shall provide temporary space heating equipment to Vulnerable Customers if the Heat supply is discontinued because of a planned or unplanned interruption within 8 hours if Vulnerable Customers are affected. 

2.11.5 The Contractor shall provide additional support to Vulnerable Customers, including the provision of:

(a) Customer Invoices in braille or large font; 

(b) password protection for use when Contractor’s Personnel visit the Vulnerable Customer's Unit; 

(c) redirection of Customer Invoices to nominated individuals, such as carers or relatives; and
(d) temporary heating in the event of a loss of heat to the Customer Unit.

3. TEMPORARY VARIATION TO NORMAL SERVICES

3.1 The Contractor shall perform the Services within the times detailed in the Agreement save as is hereinafter provided:

3.1.1 where the Contractor is performing Works which may disrupt the orderly running of the Energy System or any Managed Equipment in a Customer Unit, the Contractor shall inform both ESCo and the Customer before commencing such work and take reasonable steps to minimise the impact of any loss of Heat to the Customer during the Works. Where possible such Works shall be undertaken outside of the Winter Period. If requested by ESCo, the Contractor shall accommodate minor or temporary variations to its normal method of performing the Services, to avoid unnecessary disruption. Any major variation shall be treated as a Change in accordance with the Change Control Procedure;
3.1.2 where the Contractor's operating arrangements require any interface with ESCo's Personnel, the Contractor shall co-operate fully with such ESCo’s Personnel so that ESCo's services are maintained.

3.1.3 Such arrangements or re-arrangements which are undertaken by the Contractor shall be at no cost to ESCo.

4. MONITORING OF THE SERVICES

4.1 The Contractor shall put in place, from the Services Commencement Date, and maintain throughout the Term, a performance monitoring reporting system designed to ensure that the Services are carried out to the Performance Standards required by the Agreement. Such a system must include:
4.1.1 adequate supervision by competent supervisory staff to ensure performance of the Services to the Performance Standards;

4.1.2 meetings with ESCo's Representative; and
4.1.3 the preparation and maintenance of accurate electronic records in respect of the provision of the Services to the extent:

(a) required by the Agreement;

(b) reasonably required by ESCo's Representative to ensure that any costs charged to ESCo in respect of the Services are properly recorded, identified and auditable;

(c) reasonably necessary to record the nature and quality of all work carried out by the Contractor in the performance of the Services; and
(d) otherwise reasonably necessary to ensure that the Services are provided in a proper and timely fashion.

4.1.4 A copy of such records must be retained at least for a period of [INSERT] years following the Termination Date, or until such time as any claim has been settled and shall be made available during every Business Day for inspection and copying by ESCo's Representative on reasonable notice.

4.1.5 In the event that any reasonable written recommendation concerning the improvement of such system is made by ESCo's Representative from time to time, such recommendation shall, as soon as reasonably practicable, be implemented by the Contractor.

5. MEETINGS 

5.1 The Contractor shall, where requested so to do by either ESCo or ESCo’s Representative attend any meetings with either ESCo or Employer’s Representative which may be arranged between either ESCo or ESCo's Representative and any members of the public and/or organisations (including, but not limited to, residents forums and local organisations) and ESCO’s Personnel.
5.2 ESCo or ESCo’s Representative shall give the Contractor reasonable notice of such meetings which may take place outside the Contractor's Normal Working Hours. 

6. WORKING HOURS

6.1 The Contractor shall perform the Services within Normal Working Hours save where expressed otherwise or where required due to the nature of the repair or maintenance works.

6.2 Where the Contractor is performing works in the carrying out of the Services which may disrupt the orderly running of the Energy System or any Managed Equipment in a Customer Unit or Commercial Customer Building, the Contractor shall inform the relevant Customers before the commencement of such work, and advise the Customer of the likely impact and duration of the works. This work shall be undertaken by the Contractor at no additional cost to ESCo.

6.3 Where the Contractor needs to work overtime to deliver the Services, he may do so without the prior approval of ESCo's Representative provided that where the work may impact on a Customer, it is carried out with the agreement of the Customer. No additional payment shall be made where the Contractor works overtime.
7. EMERGENCIES

7.1 In the event of an Emergency endangering life or property or the proper functioning of the Managed Equipment, the Contractor shall take such action as necessary in order to prevent or minimise injury, damage or loss, and will promptly report to ESCo the nature of the Emergency and the action taken by the Contractor in response thereto and the loss or damage caused.  The Contractor shall, as appropriate, take steps to notify any competent authority, the Contractor's insurers and any other persons required to be notified by ESCo or the Contractor. 

7.2 If ESCo reasonably considers that there is an Emergency endangering life or property or the proper functioning of the Managed Equipment and in its sole and reasonable discretion believes that the Contractor is not taking the necessary and proper steps to overcome the Emergency, ESCo shall, for so long as such Emergency or the consequences thereof continues to affect the Managed Equipment, be entitled to direct the Contractor to provide all or any of the Services in such manner and/or at such times and/or to provide such Services as ESCo shall consider to be necessary to maintain the proper operation and/or maintenance of the Managed Equipment or to reduce the risk to life or property, provided always that ESCo may not require the Contractor to undertake the Services in a manner contrary to the requirements of any Authorisations or that puts the Contractor’s Personnel at risk of personal injury.

8. LIAISON WITH OTHER CONTRACTORS 

8.1 The Contractor shall agree practical arrangements with the O&M Contractor and any other relevant ESCo’s Personnel for co-ordinating its activities, including in respect of:

8.1.1 the Managed Equipment maintenance services it is obliged to provide under this Agreement; 

8.1.2 the management of queries relating to defects in the supply of Heat [or Electricity Supply] as provided under this Agreement;

8.1.3 the interface between the Energy System and the Managed Equipment as set out under this Agreement; and
8.1.4 the provision by the O&M Contractor of a twenty-four (24) hour seven (7) day a week telephone line which the Contractor can call to report faults relating to the Energy System to the O&M Contractor.

8.2 The Contractor (together with the O&M Contractor), shall provide in written form and via a presentation, the practical arrangements for co-ordination, and shall obtain approval from ESCo of the arrangements it has agreed with each of the O&M Contractors and any other relevant third party contractor/body.

8.3 Where the O&M Contractor is performing works which may disrupt the orderly running of the Energy System or any Managed Equipment in a Customer Unit or Commercial Customer Building, the Contractor shall be responsible for liaising with the O&M Contractor and informing relevant Customers before the commencement of such work, and advise the Customer of the likely impact and duration of the works. This work shall be undertaken by the Contractor at no additional cost to ESCo.

Part 3 : Employees, Health and Safety and Environment
Health and Safety

1.1 The Contractor will operate a suitable safety management system and describe that system within its Health & Safety Policy. 
1.2 The Contractor shall:

1.2.1 be responsible for putting in place and managing a fully compliant health and safety and permitting system for the Managed Equipment; and
1.2.2 promptly notify ESCo’s Representative of any health and safety hazards, which may arise in connection with the performance of the Services; and

1.2.3 promptly notify ESCo’s Representative of any health and safety hazards which may exist or arise in relation to the Managed Equipment and which may affect the Contractor in the performance of the Services or any Customer; and

1.2.4 inform all Contractor’s Personnel and visitors to the Energy Centre of all known health and safety hazards and shall instruct them in connection with any necessary safety measures; and

1.2.5 notify ESCo’s Representative immediately in the event of any incident occurring in the performance of the Services where that incident causes any personal injury or any damage to property; and

1.2.6 take all measures necessary to comply with Applicable Law which may apply to the safety of the Contractor, the Contractor’s Personnel, Customers or the general public in the performance of the Services; and

1.2.7 comply with any reasonable directions made by ESCo’s Representative in respect of health and safety policies or safe working procedures and practices; and

1.2.8 ensure that, throughout the Term, such persons as may be required by Applicable Law are appointed as persons responsible for health and safety matters and that the Contractor has, available to respond within a reasonable time, an authorised person to carry out high voltage electrical switching procedures and isolation. The Contractor shall inform ESCo’s Representative in writing of the identity, address and daytime telephone number of such persons and shall inform ESCo’s Representative in advance of any change in their identity; and

1.2.9 ensure that all Contractor’s Personnel are fully conversant with and comply with ESCo’s health and safety policy and that they take all such precautions as are necessary to protect the health and safety of ESCo staff, Customers and the public; and

1.2.10 ensure that all Contractor’s Personnel are properly trained and instructed with regard to fire risks and fire precautions; and

1.2.11 regularly inspect and assess the condition of all equipment, machines and procedures used in the provision of the Services and which the Contractor is required to maintain in accordance with this Agreement and promptly remedy any defects or faults revealed by such inspections, in order to restore proper health and safety standards; and

1.2.12 ensure that it keeps records of such inspections and the results thereof.
1.3 Without prejudice to any other rights or remedies available to ESCo, ESCo’s Representative may suspend the provision of the Services (or any part of the Services) forthwith if the Contractor is in breach of this Part 3 of Schedule 1 (Service Requirements) or of any other duties or obligations in relation to health and safety matters or where the continued performance of the relevant Service(s), in the reasonable opinion of ESCo’s Representative, presents an Emergency.  If ESCo reasonably believes that it needs to take action in connection with such an Emergency, then it shall do so in a manner which is reasonable and shall be entitled to charge such additional direct reasonable costs as it incurs to the Contractor.

Contractor’s Personnel and Contract Manager

1.4 The Contractor must deploy a sufficient number of Contractor’s Personnel to ensure that the Services are provided at all times and in all respects in accordance with this Agreement [and, in any event, shall provide a Contract Manager [who will be based in the Energy Centre or] who is able to respond during Normal Working Hours but also including Bank Holidays, to issues if they arise on the Energy System, within a reasonable time period (taking into account the need to ensure that the Services are provided at all times)]. Where the Contract Manager is not available to respond to issues arising, the Contractor shall ensure that alternative, suitably qualified operation and maintenance personnel are available and, for the avoidance of doubt, such personnel shall be available on a 24/7 365 day per year cover rota. 

1.5 The Contractor shall only deploy such suitably qualified experienced and competent personnel as are required for the performance of the Services and the Contractor's other obligations under this Agreement. The Contractor shall ensure that each of the Contractor’s Personnel has sufficient competence to carry out the duties allocated to them, and provide proof of such competence when required and are fully trained in and fully aware of;

1.5.1 any relevant provisions of this Agreement, including all Standards and Policies;

1.5.2 all rules, procedures and standards referred to in this Agreement relevant to the work that each of the Contractor’s Personnel is deployed to perform;

1.5.3 all requirements of Applicable Law and Authorisations, including relevant rules, procedures and statutory requirements concerning health and safety at work;

1.5.4 fire risks and fire precautions and emergency action including evacuation procedures;

1.5.5 the need to maintain high standards of hygiene, courtesy and consideration;

1.5.6 the need to recognise situations which may involve any actual or potential risk of personal injury to any person (including members of the public), and the need to make such situations safe;

1.5.7 the need, in the event of any Emergency, immediately to contact the Contract Manager (and the Contractor will ensure that the Contract Manager shall forthwith notify ESCo’s Representative); and 

1.5.8 the need to maintain the highest practical environmental and energy efficiency standards.

1.6 The Contractor will be entirely responsible for the employment and conditions of service of all Contractor’s Personnel including, inter alia the payment of salaries and wages (including any overtime and bonuses), the payment of income or other taxes, national insurance contributions and sick pay.

1.7 The Contractor will and shall procure that all Contractor’s Personnel comply with the policies, codes and procedures referred to in this Agreement and with all Authorisations and Applicable Law.

1.8 To the extent that the conduct of any of the Contractor’s Personnel has given rise to or is likely to give rise to an impairment of the image or reputation of ESCo, ESCo’s Representative may (acting reasonably) require the Contractor to remove such Contractor’s Personnel from the provision of the Services.

1.9 The Contractor will be responsible for any liability, loss or damage which may arise as a consequence of the deployment or removal of any of the Contractor’s Personnel and the Contractor will fully and promptly indemnify ESCo in respect of all demands, claims, liabilities, losses, damages, costs and expenses incurred by ESCo arising out of or in connection with such deployment or removal.

1.10 The Contractor must ensure that all Contractor’s Personnel carry out their duties, conduct themselves and perform the Services in as orderly and quiet a manner as may be reasonably practicable, having regard to the nature of the duties being performed by them and in accordance with the Standards and Policies.

1.11 The Contractor shall further ensure that no Contractor’s Personnel unlawfully removes any article, thing, material, item of equipment or part thereof from premises owned or managed by ESCo.

1.12 The Contractor will ensure that Contractor’s Personnel carry out their duties and otherwise conduct themselves whilst at premises belonging to ESCo in such a way as to minimise disruption to the work of ESCo, any of ESCo’s Personnel, any Customers or the general public.

1.13 The Contractor will at its own cost provide, and will ensure that Contractor’s Personnel carry at all times whilst deployed in the provision of the Services, such identification as may from time to time be specified by ESCo’s Representative (including, if so required by ESCo’s Representative, photographic identification). The Contractor will ensure that each Contractor’s Personnel discloses his or her identity and status as Contractor’s Personnel when requested to do so by ESCo’s Representative.

1.14 [The Contractor shall, at its own cost provide, and ensure that Contractor’s Personnel wear at all times whilst deployed in the provision of the Services, a uniform as approved by ESCo’s Representative.]
1.15 Where the nature of, or the place or circumstances of, the tasks being carried out by Contractor’s Personnel make the wearing of any special or protective clothing and/or footwear necessary or appropriate, the Contractor will at its own cost provide, maintain and replace such clothing or footwear and ensure that Contractor’s Personnel wear such clothing or footwear when engaged in such tasks

1.16 If, owing to the nature of any particular tasks which Contractor’s Personnel are requested to perform, such tasks are exempt from the provisions of Section 4(2) of the Rehabilitation of Offenders Act 1974 by virtue of the Rehabilitation of Offenders Act 1974 (Exemptions) Order 1975, then the Contractor must ensure that all Contractor’s Personnel deployed in carrying out such tasks provide all information required by the said Act and Order about convictions which would otherwise be spent under the provision of the such Act.  The Contractor must disclose to ESCo’s Representative the names and sufficient information to enable proper checks to be made and, as appropriate, all convictions of Contractor’s Personnel deployed in the performance of such tasks and ESCo may require such Contractor’s Personnel to be removed from the provision of the Services in the event that ESCo’s Representative reasonably believes such Contractor’s Personnel to be unsuitable to perform such tasks.

1.17 All Contractor’s Personnel working on the any part of the Energy System, including the Managed Equipment, shall be suitably qualified to undertake the work they are undertaking.

1.18 Within [INSERT] Business Days of the Services Commencement Date, the Contractor shall provide a schedule of all Contractor’s Personnel and their job titles who will be working on any part of the Energy System, including the Managed Equipment. This schedule will include the name and details of all relevant training or qualification of each of the Contractor’s Personnel and evidence of the competence of any of the Contractor’s Personnel, including details of previous experience. The Contractor shall ensure that this schedule is updated on a six monthly basis and where there is a change in personnel.

1.19 ESCo reserves the right to require removal from the Services of any individual used by the Contractor who, in the opinion of ESCo’s Representative:

1.19.1 is not performing work in strict compliance with this Agreement; and/or
1.19.2 is or is deemed to be guilty of misconduct or negligence; and/or
1.19.3 is acting in a manner which is detrimental to ESCo's interests; and/or
1.19.4 is not medically fit to perform the Services or provides a risk to the health of those with whom that person may come into contact during work on the Contract.
1.20 This right to remove Contractor’s Personnel shall not be exercised arbitrarily, vexatiously or capriciously by ESCo’s Representative.

1.21 Any such individual removed will be promptly replaced by the Contractor with a properly qualified Contractor’s Personnel, in such time as is acceptable to ESCo’s Representative, and at no extra cost to ESCo.

1.22 ESCo shall in no circumstances be liable to the Contractor in respect of any such removal or ensuing disciplinary action and the Contractor shall fully and promptly indemnify ESCo against any claim made by such staff.
1.23 The Contractor shall notify ESCo of its proposed lead manager for the Managed Equipment and the Services, the “Contract Manager” [who shall be based on site at the Energy Centre Site,] and provide details of such individual's previous experience and, if ESCo is not reasonably satisfied of that individual's ability to carry out the functions required, ESCo shall be entitled to reject the appointment. The Contractor shall notify ESCo if at any time it intends to replace the Contract Manager and ESCo shall also have the right to reject such appointment if it is not reasonably satisfied of the individual's ability. If a Contract Manager is appointed who subsequently reasonably appears to ESCo to be incapable of performing to the standard required of the Contract Manager, ESCo shall be entitled to request the Contract Manager’s dismissal and the Contractor shall use its best endeavours to find a suitable replacement.

1.24 The Contractor will provide a sufficient complement of supervisory staff in addition to the Contract Manager who will be available to attend a weekly meeting in person with such members of ESCo’s Personnel as ESCo’s Representative shall specify and to ensure that Contractor’s Personnel engaged in the provision of the Services are at all times adequately supervised and that such Contractor’s Personnel properly perform their duties.

1.25 The Contractor shall ensure that it’s own supervisory staff shall be responsible for the control and direction of all Contractor’s Personnel deployed in the provision of the Services and that they comply with all reasonable instructions and requests given and made by ESCo’s Representative in connection with the conduct of Contractor’s Personnel whilst at premises belonging to or managed by ESCo.

1.26 All supervisory staff must be available to consult with ESCo’s Representative at all times during the working day and to attend a meeting with ESCo’s Representative upon reasonable notice of any meeting being given.

1.27 The Contractor shall:

1.27.1 ensure a system for staff consultation and liaison including safety matters in keeping with all statutory requirements, the Authorisations and good industrial relations is maintained; and
1.27.2 arrange for any necessary continuing training and retraining of staff.

Hazardous Substances and waste
1.28 The Contractor shall inform ESCo of the delivery, in the performance of the Services, of any goods having a toxic hazard or other hazard or to the safety or health of persons or property, identifying those hazards and giving full details of any precautions to be taken by the Contractor on the delivery of such goods and their subsequent storage or handling.

1.29 The Contractor shall ensure that all such goods are suitably packed and identified at the time of delivery with reference to the hazards attaching to them.

1.30 The Contractor shall give all notices and shall procure all necessary licences and permits and will indemnify ESCo against all actions, claims, demands, proceedings, damages, costs, charges and expenses whatsoever in respect of any breach by the Contractor of this obligation.

1.31 The Contractor shall be responsible, at its own cost, for the safe disposal in accordance with Applicable Law and Good Industry Practice of any waste produced in the performance of the Services.
1.32 The Contractor shall be responsible for the security of all materials (including all hazardous materials) used by, and all waste (including all hazardous waste) produced by, the Contractor and any Contractor’s Personnel in connection with the provision of the Services and shall hold ESCo harmless in respect of any costs, claims, expenses, losses or other liability or claims incurred by ESCo as a result of any use, storage or disposal of such materials by the Contractor in breach of this Agreement.

Tools, Vehicles and Equipment

1.33 Save as otherwise provided in this Agreement, the Contractor shall at its own expense provide, all vehicles, tools and other equipment necessary for the provision of the Services and ensure that they are kept and stored in accordance with the provisions of this Agreement.

1.34 The Contractor shall have available, as standard equipment, a freezing set capable of effective isolation of water services up to [50mm] in diameter. The Contractor shall also have Contractor’s Personnel available to operate this equipment properly. 

1.35 The Contractor shall also have available, as standard equipment, a system flusher for use when flushing out of small sections of heating system pipework. No flushing through to drains will be allowed. The Contractor shall agree with the ESCo’s Representative any flushing chemical to be used before use. Where a system flusher is used, the Contractor shall provide all relevant saftey sheets, at point of use.

1.36 For the avoidance of doubt, the Contractor shall at all times be fully responsible for the licensing and payment of all licensing fees, parking fees, taxes and insurance required in connection with or arising out of the possession or use of all vehicles and other equipment, and parts used in the provision of the Services.

1.37 The Contractor shall be responsible for the security of all vehicles, equipment and other equipment and parts and ESCo shall not be liable in the event of any loss thereof or damage thereto (save in so far as such loss or damage is caused by any deliberate or negligent act of ESCo or ESCo Personnel).

1.38 The Contractor shall, at its own expense, put and keep all vehicles, equipment, and other equipment used in the performance of the Services at all times in safe, good, clean and serviceable repair and condition in accordance (where applicable) with all Applicable Law and in such condition and appearance as is commensurate with the proper performance of this Agreement.

1.39 [The Contractor shall ensure that its name, address and business are clearly displayed on all of its vehicles, with the exception of company cars used by supervisory staff.]
1.40 The Contractor shall:

1.40.1 take all reasonable and practicable steps to ensure that any vehicle and other equipment are used in a careful and proper manner and for the purpose for which they are constructed, designed and/or modified;

1.40.2 ensure that all vehicles and, where appropriate equipment are driven only by the holder of a full and current driving licence as required for that category of vehicle;

1.40.3 ensure that no vehicles, or other equipment (where applicable) are loaded at any time in excess of the maximum weights permitted by Applicable Law in respect of such equipment;

1.40.4 comply with all Applicable Law governing the use and operation of any vehicles or other equipment used in the provision of the Services;

1.40.5 be responsible for all costs in any way associated or connected with the use and operation of equipment and vehicles;
1.40.6 ensure drivers are trained and thoroughly competent in all aspects of the safe use of vehicles and other equipment;

1.40.7 ensure that vehicles or equipment are used carefully when in close proximity to children;

1.40.8 ensure that the routes including access and egress points to be taken by vehicles and other equipment for the purposes required in connection with the performance of the Services, are clearly defined and agreed with ESCo’s Representative;

1.40.9 ensure that all parking rules are followed and that a parking permit is used when required;

1.40.10 ensure that parking does not obstruct chute, storage or emergency access;

1.40.11 ensure that disabled access ramps are not obstructed;

1.41 The Contractor shall indemnify ESCo against all damage to property or injury to persons that occur through the use by the Contractor of vehicles and equipment in the provision of the Services.
Schedule 2   – Output Specification and Service Levels
Part 1 : Output Specification

The Output Specification: Managed Equipment Performance 

The Contractor shall ensure that at all times the Managed Equipment performs in accordance with all sections of the Output Specification as set out below. 

[INSERT OUTPUT SPECIFICATION]

Performance Measurement

1.1 The Performance Monitoring Reporting System

The Performance Monitoring Reporting System described below sets out the basis on which the level of compliance by the Contractor with the requirements of the Output Specification in each Payment Period shall be calculated. 

[INSERT DETAILS OF PERFORMANCE MONITORING]

Part 2 : Service Levels, Output Specification Performance Penalties and Bonus
General

1.1 [The Parties agree that the calculation of Deficiency Sums and Service Level Deductions are a genuine pre-estimate of the relevant and corresponding losses likely to be suffered by ESCo.]
Output Specification and Deficiency Points
1.2 The Contractor shall ensure that, at all times from the Services Commencement Date, the Services comply with the Output Specification and the Service Levels. 

1.3 From a period commencing [INSERT] months after the Services Commencement Date, failure to meet the Output Specification shall, subject to paragraph [2.3], result in Deficiency Points (“Deficiency Points”) being incurred.
1.4 The Deficiency Point Value (the “Deficiency Point Value”) for each of each element of the Output Specification shall be:
[INSERT TABLE OF DEFICIENY POINT VALUES FOR FAILURE TO ACHIEVE KEY OUTPUT SPECIFICATIONS] 

1.5 The Deficiency Point Value shall be re-calculated annually in accordance with the indexation of the Charges in accordance with  Schedule 4 (Charges).

1.6 For each Payment Period, the Contractor shall multiply the Deficiency Point Value for the relevant Output Specification element by the number of Deficiency Points accrued and shall deduct this sum (the “Deficiency Sum”) from the monthly Charges to be invoiced to ESCo for that Payment Period.

1.7 The Contractor’s liability for Deficiency Sum payments shall be limited as follows:

[SET ANY CAPS ON DEFICIENCY SUM PAYMENTS] 
Output Specification - Performance Bonus

[INSERT ANY PERFORMANCE BONUS SYSTEM]
Service Levels and Service Failure Deductions
1.8 Table 1 below sets out:

1.8.1 the service levels that the Contractor must meet in the delivery of the Services (each a “Service Level”); and
1.8.2 for each failure by the Contractor to meet a Service Level (each a “Service Level Failure”), the number of points that shall accrue against the Contractor (each a “Service Level Failure Point”).
1.9 Within [five (5) Business Days] of any Service Level Failure occurring, the Contractor shall notify ESCo of the relevant Service Level Failure and the measures it proposes to take to avoid such a Service Level Failure recurring.
1.10 With each Request for Payment, the Contractor shall provide ESCo with a report summarising the Contractor’s performance against the Service Levels and all Service Level Failures arising in the relevant Payment Period, together with number of Service Level Failure Points accrued in that Payment Period (“Service Level Report”).
1.11 For every [INSERT] Service Level Failure Points occurring in the relevant Payment Period, ESCo shall be entitled to a deduction of [INSERT] from the Charges payable to the Contractor (the amount which ESCo is entitled to deduct being a “Service Failure Deduction”).
1.12 If the Contractor accumulates [INSERT] or more Service Level Failure Points in any month, a "Monthly Service Failure" shall be deemed to have occurred.

1.13 If a Monthly Service Failure occurs in respect of a given month, the Contractor shall:

1.13.1 notify ESCo immediately of the Monthly Service Failure;

1.13.2 provide ESCo with a Remediation Plan in accordance with clause 33 (Remediation plan process);

1.13.3 deploy all additional resources and take all remedial action that is necessary to rectify or to prevent the relevant Service Level Failures from recurring; and

1.13.4 carry out the actions identified in Remediation Plan in accordance with its terms.
1.14 If [INSERT] or more Monthly Service Failures occur within a rolling [INSERT] [calendar month] period, a Major Default shall be deemed to have occurred.
2. Exclusions

2.1 The Contractor shall not incur Deficiency Points or Service Level Failure Points in respect of any Payment Period where, during the relevant Payment Period, the relevant element of the Output Specification or relevant Service Level is not met as, or the failure to meet the relevant element of the Output Specification or Service Level is, a direct result of any of the following events:

2.1.1 ESCo Default;
2.1.2 any Force Majeure Event;
2.1.3 any shutdown of all or any part of the Energy System, including the Managed Equipment, expressly requested in writing by ESCo, other than as a result of a Contractor Default;

2.1.4 any outage, shutdown of all or any relevant part of the Energy System, including the Managed Equipment, or any interruption in the provision of the Services which is necessary to carry out any maintenance of the Managed Equipment pursuant to this Agreement provided that such maintenance is carried out in accordance with this Agreement, was previously and expressly agreed by the Contractor with ESCo in writing, and the need for such maintenance is not a result of any Contractor Default;

2.1.5 any outage, any shutdown of all or any part of the Energy System, including the Managed Equipment, or any interruption in the provision of the Services as a result of any Emergency or where required by any Regulatory Authority (except where due to any Contractor Default).
Table 1 – Service Levels

[INSERT TABLE – INCLUDING SERVICE REQUIREMENTS, CORRESPONDING SERVICE LEVEL TO BE ACHIEVED, EVENT CONSITUTING A FAILURE, POINTS ACCRUING IN RESPECT OF EACH SUCH FAILURE]

Schedule 3  – Specifications

[INSERT]
Schedule 4  -  Charges
Payment of Charges
1.1 In respect of each Payment Period (the first such period commencing on the Services Commencement Date), ESCo shall pay the Contractor the Charges payable in respect of the relevant Payment Period calculated as follows:
1.1.1 the Service Charges for the Services, calculated in accordance with Annex 1 to this Schedule 4 (Charges); plus
1.1.2 subject to clause 3.7 (Costs of repair and replacement), the addition of any Repair Works Fee due to in accordance with paragraph 2 of this Schedule 4 (Charges); 
1.1.3 any adjustment to any of the Charges in accordance with clause 10 (Changes) and Schedule 15 (Change Control Procedure);
1.1.4 the addition of any Performance Bonus Payment pursuant to Schedule 2Part 23; (Output Specification); and
1.1.5 subject to the deduction of:

(a) any Service Failure Deductions pursuant to Schedule 2Part 2 (Service Levels, Output Specification, Performance Bonus and Penalties);
(b) any Deficiency Sum pursuant to Schedule 2Part 2 (Service Levels, Output Specification, Performance Bonus and Penalties); and
(c) any reasonable costs of a Required Action undertaken pursuant to clause 29 (ESCo Step-in Process);
1.1.6 subject to the addition of VAT on relevant items, at the prevailing rate.
1.2 For the avoidance of doubt, except as expressly stated otherwise, all costs of performing the Services as detailed in this Agreement shall be included in the Service Charges and the Contractor shall be entitled to no additional payments for undertaking the relevant Services. 

Payment for Repair Work 

1.3 In addition to the monthly Service Charges, subject to clause 3.7 (Costs of repair and replacement), the Contractor shall be entitled to charge the reasonable costs of any repair work that it has undertaken on Managed Equipment that it has undertaken in the relevant Payment Period, as follows

1.3.1 the costs of any repair or maintenance work undertaken in relation to damage caused by ESCo pursuant to clause 3.7.1(a); 

1.3.2 the costs of any repair or maintenance work undertaken in relation to damage caused by Customers or Landlords pursuant to clause 3.7.1(b); and

1.3.3 the costs of any repair or maintenance work undertaken in relation to a serial defect in the Managed Equipment pursuant to clause 3.7.1(c), provided that evidence of the lack or inadequacy of the relevant third party rights or collateral warranty is added to that Request for Payment, 

(such sums that the Contractor is entitled to charge being a “Repair Works Fee”) provided that full details of each item of work or repair or maintenance work undertaken must be added to that Request for Payment, including a detailed breakdown of costs and copies of invoices from subcontractors or suppliers the Contractor has used to undertake such work.

Annex 1 – Pricing Schedule

[INSERT]
Annex 2 – Schedule of Rates
Schedule 5  – Monitoring and Reporting

General obligation to provide information 

1.1 The Contractor shall, as soon as reasonably practicable, provide ESCo’s Representative with:
1.1.1 any information relating to the carrying out of the Services which ESCo’s Representative may reasonably request; and 
1.1.2 any information which ESCo’s Representative may require in order to discharge any obligations to which it is subject under Applicable Laws.

Electronic Records

1.2 The Contractor shall keep and maintain electronic records relating to:
1.2.1 Served Premises Register;
1.2.2 current and previous Customer Details;
1.2.3 all Customer Invoices;
1.2.4 all Meter Information including meter serial numbers, CIU serial numbers, consumption data;
1.2.5 each reported Service Failure, as detailed under the Service Levels;
1.2.6 the response time to each reported Service Failure;
1.2.7 the repair time for each reported Service Failure; and
1.2.8 all telephone calls made and received. 

Monthly Reporting
[INSERT]
Quarterly and Annual Reporting 

1.3 [INSERT]

Schedule 6   – Benchmarking
1. Interpretation

1.1 The definitions and rules of interpretation in this paragraph apply in this Schedule.

Average Price: in relation to the Equivalent Services provided by a Comparison Sample, the mean price of the relevant services over the previous 12-month period.

Benchmarked Services: in relation to a Benchmark Review, the Services that ESCo elects to include in that Benchmark Review under paragraph 2.2 of this Schedule 6 (Benchmarking).
Benchmarker: the independent third party appointed by ESCo following discussions with the Contractor under paragraph 3 of this Schedule 6 (Benchmarking).

Comparison Sample: a sample of organisations providing Equivalent Services identified in accordance with paragraph 4.11.1 of this Schedule 6 (Benchmarking).

Equivalent Services: services that are similar in all material respects to the Benchmarked Services (including in terms of scope, specification, volume and quality of performance) that are generally available within the UK and are supplied by a provider of operation and maintenance services to a customer similar in size to ESCo over a similar period, in particular, and where available, including services purchased by ESCo from any other service provider that are identical or similar to the Services (including in terms of scope, specification, volume and quality of performance).

1.2 A Benchmarked Service shall be Good Value, or the Benchmarked Services as a whole shall be Good Value:

1.2.1 in relation to the Charges, if the charges attributable to a Benchmarked Service or Benchmarked Services are, having regard to the Service Levels, less than or equal to the Average Price for Equivalent Services provided by a Comparison Sample; and

1.2.2 in relation to the Service Levels, if the Service Levels attributable to Benchmarked Services are, having regard to the Charges, equal to or better than the median service levels for Equivalent Services provided by a Comparison Sample.

2. Purpose and scope of Benchmark Review

2.1 The purpose of the Benchmark Review shall be to establish whether a Benchmarked Service is, or the Benchmarked Services as a whole are, Good Value.

2.2 The Benchmarked Services shall be identified by ESCo in the written request it gives under clause 19.1. Prior to issue by ESCo of such written request, ESCo shall consult with the Contractor (but shall not be obliged to agree with the Contractor) about those Services it proposes to benchmark.

3. Appointment of Benchmarker

3.1 Each Benchmark Review shall be performed by an independent third party appointed by agreement between the Parties. [If the Parties cannot agree on the independent third party within [NUMBER] Business Days of receipt by the Contractor of ESCo's written request, ESCo may refer the matter for resolution by the Dispute Resolution Procedure.]

3.2 The Contractor has the right at any time to require the Benchmarker to enter into an appropriate confidentiality undertaking directly with it, provided that:

3.2.1 such undertaking shall not restrict disclosure by the Benchmarker to ESCo for the purposes of the Benchmark Review; and

3.2.2 the exercise of such right shall not unreasonably delay the conduct of the Benchmark Review.

3.3 The costs and expenses of the Benchmarker shall be shared equally by the Parties, unless the Benchmarking Report states that the Services that are benchmarked are not Good Value, in which case the costs and expenses of the Benchmarker shall be borne solely by the Contractor.

3.4 Each Party shall bear its own costs (other than the costs of the Benchmarker) relating to a Benchmark Review, save that if any Benchmarking Report states that the Services that are benchmarked are Good Value, ESCo shall bear any reasonable additional costs incurred by the Contractor as a result of any disruption to the provision of the Services caused by the Benchmark Review to which that Benchmarking Report relates.

3.5 The Benchmarker shall conduct the benchmark by applying the following general principles and criteria:

3.5.1 benchmarking shall be carried out in an independent and objective manner;

3.5.2 the Benchmarker shall be jointly instructed by the Parties;

3.5.3 benchmarking shall be truly comparative in respect of the technology, services and service levels;

3.5.4 benchmarking shall be structured and undertaken in a way that causes the minimum disruption possible; and

3.5.5 immediately following selection of the Benchmarker, the Parties and the Benchmarker shall agree the general principles and method of benchmarking.

3.6 The Contractor shall not be deemed to be in breach of, for any failure to perform, any obligation under this Agreement (nor will it in any circumstances be liable for Service Credits) where such failure is a result of disruption caused by the Benchmarker.

4. Benchmarking process

4.1 ESCo's instructions to the Benchmarker shall require the Benchmarker to produce, and to send to each Party for approval, a draft plan for the Benchmark Review within [NUMBER] Business Days after the date of appointment of the Benchmarker. The plan shall include:

4.1.1 a proposed timetable for the Benchmark Review (including for delivery of the Benchmarking Report);

4.1.2 a description of the information that the Benchmarker requires each Party to provide;

4.1.3 a description of the benchmarking methodology to be used; and

4.1.4 details of any organisations providing Equivalent Services which ESCo proposes, having consulted with the Contractor (and including any organisations providing Equivalent Services reasonably proposed by the Contractor), are included within the Comparison Sample.

4.2 In carrying out the benchmarking analysis, the Benchmarker shall have regard to the following matters when performing a comparative assessment of the Benchmarked Services:

4.2.1 the contractual and business environment under which the Services are being provided;

4.2.2 any front-end investment and development costs;

4.2.3 the Contractor's risk profile, including the financial, performance or liability risk (including any limitation or exclusion of the Contractor's liability under this Agreement) associated with the provision of the Services as a whole; and

4.2.4 any other factors reasonably identified by the Contractor which, if not taken into consideration, could unfairly cause the Contractor’s pricing to appear non-competitive.

4.3 Each Party shall give notice in writing to the Benchmarker and to the other Party within [NUMBER] Business Days after receiving the draft plan, advising whether it approves the draft plan or, if it does not approve the draft plan, suggesting amendments to that plan. Neither Party may unreasonably withhold or delay its approval of the draft plan and any suggested amendments must be reasonable.

4.4 Where a Party suggests amendments to the draft plan under paragraph 4.3, the Benchmarker shall, if it believes the amendments are reasonable, produce an amended draft plan. Paragraph 4.2 shall apply to any amended draft plan. If the Benchmarker believes that the suggested amendments are not reasonable then the Benchmarker shall discuss the amendments with the Parties to reach a resolution. If the Parties are unable to agree a resolution within [NUMBER] Business Days of the matter first being referred to each of them by the Benchmarker for discussion, then such matter shall be resolved in accordance with the Dispute Resolution Procedure.

4.5 Failure by a Party to give notice under paragraph 4.3 shall be treated as approval of the draft plan by that Party.

4.6 Once the plan is approved by both Parties, the Benchmarker shall carry out the Benchmark Review in accordance with the approved plan. Each Party shall, to the extent it is not precluded from doing so by confidentiality obligations owed to third parties, provide the information described in the plan, together with any additional information reasonably required by the Benchmarker. The Contractor shall use its best endeavours to obtain authority from such third parties to disclose such information to the Benchmarker solely for the purposes of enabling him to carry out the Benchmark Review.

4.7 Each Party shall co-operate fully with the Benchmarker, including by providing access to records, technical documents, premises, equipment, systems and personnel at times reasonably requested by the Benchmarker. The Benchmarker shall be instructed by ESCo to minimise any disruption to the Services.

4.8 ESCo shall instruct the Benchmarker to produce the Benchmarking Report within [NUMBER] Business Days of the appointment of the Benchmarker. Any correspondence between either of the Parties and the Benchmarker shall be copied to the other Party at the same time. The Benchmarker shall share with the Parties, in an even-handed manner, all data relating to the Benchmarking and the Benchmarking Report to the extent that it is lawfully able to do so.

4.9 Either Party may provide additional material to the Benchmarker to assist the Benchmarker in conducting the Benchmark Review.

4.10 The selection of the Comparison Sample (both in terms of number and identity of entities) shall be a matter for the Benchmarker's professional judgement.

4.11 Once it has received the information it requires, the Benchmarker shall:

4.11.1 identify the Comparison Sample in accordance with the agreed methodology;

4.11.2 calculate the Average Price and/or median service level specifications for the Equivalent Services provided by the Comparison Sample;

4.11.3 compare the Charges attributable to the Benchmarked Services (having regard to the Service Levels and other relevant factors) with the Average Price of the Equivalent Services provided by the Comparison Sample and determine whether or not each Benchmarked Service, and/or the Benchmarked Services as a whole, are Good Value in relation to the Charges; and

4.11.4 compare the Service Levels attributable to the Benchmarked Services (having regard to the Charges and other relevant factors) with the median service levels of the Equivalent Services provided by the Comparison Sample and determine whether or not each Benchmarked Service, and/or the Benchmarked Services as a whole, are Good Value in relation to the Service Levels.

4.12 In conducting the Benchmark Review, the Benchmarker shall apply correction factors to the information to take account of reasons for difference in accordance with Good Industry Practice. Such normalisation information shall be available for approval by the Parties before the production of the Benchmarking Report.

4.13 The Benchmarker shall perform the Benchmark Review in a fully transparent and open manner and shall promptly provide ESCo and the Contractor with full details of all data and methodologies employed at all stages of the Benchmark Review.

5. Benchmarking Report

5.1 The Benchmarker shall prepare a Benchmarking Report setting out its findings at the time specified in the plan approved under paragraph 4 of this Schedule 6 (Benchmarking) (being no later than that specified in paragraph 4.8). Those findings:

5.1.1 shall include a finding as to whether or not each Benchmarked Service is Good Value and/or whether the Benchmarked Services as a whole are Good Value;

5.1.2 may include other findings regarding the quality and competitiveness or otherwise of the Services; and

5.1.3 if any Benchmarked Service is not Good Value, or the Benchmarked Services as a whole are not Good Value, specify the changes that would be required to the Services, and in particular to the Charges or Service Levels, that would be required to make that Benchmarked Service or those Benchmarked Services Good Value.

5.2 If the Benchmarking Report states that the Services, Charges or Service Levels (or any part of them) that are benchmarked are not Good Value then clause 19.3 shall apply.

5.3 For the avoidance of doubt, Benchmark Reviews shall not result in any increase to the Charges (either individually or in aggregate) or any decrease in the performance of any Services or Service Levels.
Schedule 7  – Collateral Warranty
[INSERT]

Schedule 8  – Take Over Process
1 Interpretation and application

The following terms shall have the following meanings when used in this Schedule 8 (Take over process):

"Acceptance Date" means the date on which, as applicable:

(a) Internal Secondary Heat Network is accepted in accordance with paragraph 5;

(b) Metering Systems are accepted in accordance with paragraph 6 ; or

(c) HIUs are accepted in accordance with paragraph 7. 

"Acceptance Information" means, as the context requires, the information provided to ESCo respectively pursuant to paragraphs  5, 6 and 7 below.

"Initial Commissioning" means, as the context requires, the initial commissioning of:

(a) Internal Secondary Heat Network;

(b) Metering Systems;

(c) HIUs,

in accordance with the Specification and Applicable Laws, Good Industry Practice and the Standards and Policies relevant to the commissioning of the same. 

“Initial Inspection” means, as the context requires, the initial inspection of Internal Secondary Heat Network, Metering Systems or HIUs,  in accordance with the Specification and the provisions of this Schedule 8 (Take Over Process in respect of Pre-Installed Managed Equipment). 

"Final Commissioning" means, as the context requires, the final commissioning of Internal Secondary Heat Network, Metering Systems or HIUs,  in accordance with the Specification and the provisions of this Schedule 8 (Take Over Process in respect of Pre-Installed Managed Equipment).
“Final Inspection” means, as the context requires, the final inspection of Internal Secondary Heat Network, Customer Meters or Metering Systems or HIUs,  in accordance with the Specification and the provisions of this Schedule 8 (Take Over Process in respect of Pre-Installed Managed Equipment).
“Meter Asset Register”: means a comprehensive register of the Customer Meters and Substation Meters, containing the following information:  [INSERT REQUIRED INFORMATION].
"Non-Conformities" means any: 

(a) items comprised in the Internal Secondary Heat Network, Metering Systems or HIUs,  that do not comply with relevant Specifications; or

(b) failure to provide the Acceptance Information.

"Rectification Plan" means a plan agreed between the Contractor on behalf of ESCo and the Developer or any Third Party Contractor in accordance with the terms of this Schedule 8 (Take Over Process), setting out any agreed remedial works and/or actions in respect of the Non-Conformities in any item of the Pre-Installed Managed Equipment. 

"Schedule of Non-Conformities" means a schedule of Non-Conformities drawn up by the Contractor after inspecting the items comprised in the Pre-Installed Managed Equipment.

2 ESCo obligations

2.1 Where the Contractor is unable, despite using all reasonable endeavours, to obtain any information from a Developer or a Third Party Works Contractor or enforce any obligation against a Developer or a Third Party Works Contractor pursuant to (as relevant) a Connection Agreement, development agreement or Third Party Works Contract in order to comply with the Contractor’s obligations under this Schedule 8 (Take over process), ESCo shall use all reasonable endeavours to assist the Contractor to obtain any such information or enforce any such obligation. 

2.2 ESCo shall procure, in relation to the Pre-Installed Managed Equipment, adequate third party rights and/or collateral warranties, enforceable by and for the benefit of the Contractor against any relevant Developer, Developer sub-contractor or Third Party Works Contractor that undertook the design, manufacture, installation or commissioning of the Pre-Installed Managed Equipment. 
3 commencement of services

3.1 The Contractor shall commence the Services in relation to the Pre-Installed Managed Equipment at an agreed date with ESCo following Taking Over by the Contractor.

3.2 Where the Services are to be commenced in relation to the Pre-Installed Managed Equipment in different Customer Units, Common Parts or Substations at different times, the Takeover Procedure in this Schedule 8 (Take over process) shall apply separately to each Customer Unit, Common Parts or Substation and if required by ESCo, the Pre-Installed Managed Equipment in each separate Customer Unit, Common Parts or Substation shall require a separate Takeover certificate

4 DESIGN APPROVAL

4.1 ESCo shall procure (under the relevant developer agreement, Connection Agreement or Third Party Contract (as relevant)) that the relevant Developer or Third Party Works Contractor shall: 

4.1.1 prior to commencing the detailed design of the Pre-Installed Managed Equipment, provide the Contractor with a Technical Information Pack in respect of the scheme design, which shall include the Pre-Installed Managed Equipment (normally RIBA Stage 3 and prior to a planning submission) which shall include all issues that are referred to within the Specification as requiring the Contractor’s approval and/or agreement; and

4.1.2 prior to commencing the installation of the Pre-Installed Managed Equipment, provide the Contractor with a Technical Information Pack in respect of the detailed design, which shall include the items comprised in the Pre-Installed Managed Equipment (normally RIBA Stage 4 and post a planning approval), which shall include all issues that are referred to within the Specification as requiring the Contractor’s approval and/or agreement.
4.2 In respect of the Pre-Installed Managed Equipment, the Contractor shall, with the approval of ESCo (not to be unreasonably withheld or delayed), as soon as reasonably practicable and in any event within [INSERT] Business Days of actual receipt (or such other period as may be agreed between the Parties) of any Technical Information Pack, return one (1) copy of the Technical Information Pack endorsed either:

4.2.1 “Accepted”, or

4.2.2 “Revise and Re-submit”, in which case paragraph 4.3 shall apply.

4.3 Any Technical Information Pack (whether relating to the scheme design or the detailed design of the Pre-Installed Managed Equipment) endorsed “Revise and Resubmit” by the Contractor shall be revised by the Developer or Third Party Works Contractor (as relevant) and resubmitted to the Contractor in accordance with the comments provided by the Contractor.  The Contractor shall, as soon as reasonably practicable and, in any event, within [INSERT] Business Days of actual receipt of the re-submitted Technical Information Pack, return the re-submitted Technical Information Pack to the Developer or Third Party Works Contractor (as relevant) endorsed either:

4.3.1 “Accepted”, or

4.3.2 “Revise and Re-submit”, in which case the Contractor shall refer the matter to ESCo.

4.4 In each case where the Contractor returns a Technical information Pack endorsed “Revise and Re-submit” it shall also provide the Developer or the Third Party Works Contractor with detailed reasons for such endorsement.

4.5 If the Developer or the Third Party Works Contractor (as relevant) does not agree with any endorsement and/or comments made by the Contractor, the Developer or Third Party Works Contractor (as relevant) shall, within [INSERT] Business Days of receipt of the Contractor’s comments, notify the Contractor of the same setting out its reasons. In such circumstances, the Contractor shall be required to consult with ESCo to agree a joint response. 

4.6 If the Contractor fails to return a Technical Information Pack duly endorsed within the time periods stated above, then the Developer or Third Party Works Contractor (as relevant) may give the Contractor and ESCo written notice of such failure. If the Contractor fails to return the Technical Information Pack within [INSERT] Business Days of such further notice, the Contractor shall be deemed to have returned such Technical Information Pack to the Developer or Third Party Works Contractor marked “Accepted” and the Developer or Third Party Works Contractor may proceed to implementation of the detailed design or installation, as applicable, of the Pre-Installed Managed Equipment.

4.7 The Contractor may only raise comments in relation to the submission of any Technical Information Pack by the Developer or the Third Party Works Contractor (as relevant) on the grounds that:

4.7.1 the Technical Information Pack does not comply with the Specification relating to the Pre-Installed Managed Equipment;

4.7.2 the Technical Information Pack is in breach of any Applicable Law; or

4.7.3 the Developer or the Third Party Works Contractor (as relevant) has not provided reasonably sufficient details regarding the design of the Pre-Installed Managed Equipment, as outlined in the Specification.

4.8 The Parties acknowledge that:

4.8.1 neither the giving of any Approval (and for the purposes of this paragraph, “Approval” means consent, permission, expression of satisfaction or other approval) nor the review of any document produced, or course of action proposed, by or on behalf of the Contractor in connection with the design of the Pre-Installed Managed Equipment by the Contractor; and/or 

4.8.2 the lack of examination by the Contractor of (as relevant) the Developer’s or Third Party Works Contractor’s drawings, documents, calculations, or details relating to the Pre-Installed Managed Equipment, nor any comment, rejection or Approval expressed by such person in regard thereto, either with or without modifications;
shall in any respect relieve or absolve the Developer or the Third Party Works Contractor (as relevant) of any of its obligations or liability under or in connection with the relevant development agreement, Connection Agreement or Third Party Works Contract to comply with the Specification or of its duty to ensure the correctness, accuracy or suitability of the matter or thing which is the subject of the Approval, review or course of action or the accuracy, safety, suitability, adequacy of performance or practicality of its design or howsoever arising. 

5 Internal Secondary Heat Network 

5.1 Information and Inspection 
5.1.1 For the purposes of setting quality standards early, if requested by ESCo, the Contractor shall, on behalf of ESCo, undertake an Initial Inspection of the Internal Secondary Heat Network and highlight where the Internal Secondary Heat Network has Non-Conformities. ESCo shall give the Contractor not less than [INSERT] Business Days' notice of this requirement and shall procure the grant from the Developer to the Contractor of reasonable access for the Contractor to undertake the Initial Inspection. The Contractor agrees that a representative of the relevant Developer and/or ESCo shall be permitted to accompany the Contractor and its representatives on such Initial Inspection.

5.1.2 Not later than [INSERT] Business Days before the commencement of the Final Inspection of the Secondary Heat Network, the Contractor shall obtain from the Developer (on the basis of rights obtained by ESCo under the development agreement or Connection Agreement, as relevant), the following information in relation to the Initial Commissioning of the Internal Secondary Heat Network:

(c) installation drawings in PDF and AutoCAD format to reflect the status of the installation at that time; 

(d) pressure testing records; and

(e) flushing records.

5.1.3 ESCo shall procure (under the development agreement or Connection Agreement (as relevant)) that the Developer gives the Contractor not less than [INSERT] Business Days' notice of the completion of Final Commissioning activities. On completion of the Final Commissioning, the Contractor shall undertake the Final Inspection of the Internal Secondary Heating Network, to assess whether the Internal Secondary Heating Network has been designed and installed in accordance with the Specification and is free from any Non-Conformities. ESCo shall procure that the Developer grants to the Contractor reasonable access for the Contractor to undertake the Final Inspection. The Contractor agrees that a representative of the relevant Developer and/or ESCo shall be permitted to accompany the Contractor and its representatives on such inspection.

5.1.4 Not later than [INSERT] Business Days before the Final Inspection, the Contractor shall obtain from the Developer (on the basis of rights obtained by ESCo under the development agreement or Connection Agreement, as relevant)  the information listed in paragraph 5.1.2 (to the extent it has not already been obtained) and the following information in relation to the Internal Secondary Heating Network subject to the Final Inspection:

a) as built drawings in PDF and AutoCAD format; 

b) pressure testing records;

c) flushing records;

d) operation and maintenance manuals;

e) the diameter, material type, leakage detection functionality (if present) and insulation details of the pipe and pipeline ancillaries;

f) details of any pipe supports, where such supports are installed 

g) details of all pipe entries through structures, including sealing details; and

h) the location and type of each valve. 
5.1.5 The Contractor shall obtain from the Developer or Works Contractor, as applicable, any updated information listed in paragraph 5.1.2 above if such information is updated, or if new information is available, before the date the Contractor commences the Services in relation to the Internal Secondary Heating Network.

5.2 Defects and Non-Conformities
5.2.1 Not later than [INSERT] Business Days after the Initial Inspection (if it has been requested by ESCo), the Contractor shall provide an initial Schedule of Non-Conformities to ESCo and the Developer.

5.2.2 Not later than [INSERT] Business Days after the Final Inspection, the Contractor shall provide a final Schedule of Non-Conformities to ESCo and the Developer.

5.3 Rectification plan

Within [INSERT] Business Days of the Contractor providing ESCo and the Developer with the final Schedule of Non-Conformities in accordance with clause 5.2.2 above, the Parties shall meet to mutually agree a Rectification Plan setting out the Non-Conformities and the agreed remedial works and/or actions that the Developer (or its agents) shall take in respect of the Non-Conformities, including any agreed time scales or other terms.

5.4 Takeover
5.4.1 Once the final Rectification Plan has been agreed or determined pursuant to paragraph 5.3 above, the Developer and the Contractor shall sign a takeover certificate confirming that the Contractor agrees to commence the Services in respect of the Internal Secondary Heat Network at the relevant date agreed, subject to the Developer or Works Contractor, as applicable, carrying out, or procuring the carrying out of, its obligations under the Rectification Plan, provided that the Contractor shall not be obliged to commence the Services in relation to the Internal Secondary Heat Network if any Non-Conformities pose a health and safety risk, until such Non-Conformities are remedied by the Developer.

5.5 Remedial Action

5.5.1 The Contractor shall procure (on the basis of rights obtained by ESCo under the Development agreement or Connection Agreement, as relevant) that the Developer, carries out all of its obligations under the Rectification Plan within the timescales set out in the Rectification Plan grants to the Contractor all access reasonably necessary for the Contractor to inspect the Internal Secondary Heat Network to confirm that the Developer’s obligations under the Rectification Plan have been carried out to the reasonable satisfaction of the Contractor. The Contractor agrees that a representative of the Developer and/or ESCo shall be permitted to accompany the Contractor and its representatives on such inspection.

5.5.2 Until the Developer has carried out its obligations under the Rectification Plan, the Contractor shall be relieved from performing those elements of the Services that the Contractor is reasonably prevented from carrying out until such obligations are performed.

5.5.3 If the Developer fails to carry out any of its obligations under the Rectification Plan within the timescales set out in the Rectification Plan, ESCo shall procure that if such failure persists for more than [INSERT] Business Days after an initial written notice from the Contractor to the Developer of its failure to carry out the relevant obligations under the Rectification Plan, ESCo, or the Contractor under instruction from ESCo, may perform, or procure that a third party performs, the relevant obligations under the Rectification Plan and ESCo shall procure that the Developer shall be liable for ESCo’s or the Contractor’s reasonable direct costs of doing so. 

5.6 Cost of Inspection and Witnessing
The costs of inspection and witnessing of Internal Secondary Heat Networks, including any Initial Inspections, are included in the Charges set out in Schedule 4 (Charges). 

6 Metering Systems 
6.1 Information and Inspection 
6.1.1 The Contractor shall, on not less less than [INSERT] Business Days’ notice from ESCo, undertake an Initial Inspection of a sample of Metering Systems and notify ESCo and the Developer or Works Contractor, as applicable, of any Non-Conformities it identifies. ESCo shall procure that the Contractor is given suitable access rights to undertake the Initial Inspection and the Contractor agrees that a representative of ESCo and the Developer or Works Contractor, as applicable, may be present.
6.1.2 Not later than [INSERT] Business Days before the commencement of the Final Commissioning of the Metering Systems, the Contractor (on the basis of rights obtained by ESCo under the development agreement,  Connection Agreement or Works Contract, as applicable) shall obtain from the Developer or Works Contractor, as applicable, the following information in relation to the Initial Commissioning of the Metering Systems:

(f) installation drawings showing the location of data collectors (if relevant);
(g) Meter Asset Register;

(h) certified meter calibration certificates for each non-residential Customer Meter and each Substation Meter; and

(i) operation and maintenance manuals for the Metering Systems. 

6.1.3 The Contractor shall witness the Final Commissioning of the Metering Systems (ESCo giving the Contractor not less than [INSERT] Business Days’ notice), to assess whether the Metering Systems have been designed and installed in accordance with the Specification, are free from any Non-Conformities and provide data via the Installed Managed Equipment to the Contractor to allow the Contractor to comply with the requirements of this Agreement, including receipt of operating data that allows the nature of any fault to be determined. ESCo shall procure the grant to the Contractor of reasonable access for the Contractor to undertake the Final Inspection. The Contractor agrees that a representative of ESCo and the Developer and/or Works Contractor, as applicable, shall be permitted to accompany the Contractor and its representatives witnessing the Final Commissioning.

6.1.4 The Contractor shall obtain from the Developer or Works Contractor, as applicable, any updated information listed in paragraph 6.1.2 above if such information is updated, or if new information is available, before the date the Contractor commences the Services in relation to the Metering Systems.

6.2 Defects and Non-Conformities
6.2.1 Not later than [INSERT] Business Days after each inspection of concealed services, the Contractor shall provide a Schedule of Non-Conformities to ESCo and Developer or Works Contractor, as applicable.

6.2.2 Not later than [INSERT] Business Days after the Final Inspection, the Contractor shall provide a final Schedule of Non-Conformities to ESCo and Developer or Works Contractor, as applicable.

6.3 Rectification plan

Within [INSERT] Business Days of the Contractor providing ESCo and Developer or Works Contractor, as applicable, with the final Schedule of Non-Conformities in accordance with paragraph 6.2.2above, the Parties shall meet to mutually agree a Rectification Plan setting out the Non-Conformities and the agreed remedial works and/or actions that Developer or Works Contractor, as applicable, shall take in respect of the Non-Conformities, including any agreed time scales or other terms.

6.4 Takeover
6.4.1 Once the final Rectification Plan has been agreed or determined pursuant to paragraph 5.3 above, Developer or Works Contractor, as applicable,, and the Contractor shall sign a takeover certificate confirming that the Contractor agrees to commence the Services in respect of the Metering Systems and agrees to commence the Services in respect of such Metering Systems on the relevant date agreed, excluding those Metering Systems scheduled as having Non-Conformities that prevent them providing accurate metered data to the Contractor’s billing system
6.5 Remedial Action

6.5.1 The Contractor shall procure (on the basis of rights obtained by ESCo under the development agreement,  Connection Agreement or Works Contract, as applicable) that the Developer or Works Contractor, as applicable, carries out all of its obligations under the Rectification Plan within the timescales set out in the Rectification Plan and also grants to the Contractor all access reasonably necessary for the Contractor to inspect the Metering Systems to confirm that the obligations of the Developer or Works Contractor, as applicable, under the Rectification Plan have been carried out to the reasonable satisfaction of the Contractor. The Contractor agrees that a representative of the Developer or Works Contractor, as applicable, and/or ESCo shall be permitted to accompany the Contractor and its representatives on such inspection.

6.5.2 The Contractor shall Takeover those Metering Systems scheduled as having Non-Conformities preventing them being part of Services, once the Developer or Works Contractors, as applicable, has carried out its obligations for those Metering Systems under the Rectification Plan. 

6.5.3 Until the Developer or Works Contractor, as applicable, has carried out its obligations under the Rectification Plan, in respect of affected Metering Systems, the Contractor shall be relieved from performing those elements of the Services that the Contractor is reasonably prevented from carrying out until such obligations are performed.

6.5.4 If the Developer or Works Contractor, as applicable, fails to carry out any of its obligations under the Rectification Plan within the timescales set out in the Rectification Plan and such failure persists for more than [INSERT] Business Days after an initial written notice from the Contractor to the Developer or Works Contractor, as applicable, of its failure to carry out the relevant obligations under the Rectification Plan, ESCo, or the Contractor under instruction from ESCo, may perform, or procure that a third party performs, the relevant obligations under the Rectification Plan and ESCo shall procure that the Developer or Works Contractor, as applicable, shall be liable for ESCo or the Contractor’s reasonable direct costs of doing so. 

6.6 Cost of Inspection and Witnessing
The costs of inspection and witnessing of the Metering Systems, including any Initial Inspections, are included in the Charges set out in Schedule 4 (Charges). 
7 Heat Interface Units
7.1 Information and Inspection 
7.1.1 The Contractor shall, on not less less than [INSERT] Business Days’ notice from ESCo, undertake an Initial Inspection of a sample of HIUs and notify ESCo and the Developer or Works Contractor, as applicable, of any Non-Conformities it identifies. ESCo shall procure that the Contractor is given suitable access rights to undertake the Initial Inspection and the Contractor agrees that a representative of ESCo and the Developer or Works Contractor, as applicable, may be present.

7.1.2 Not later than [INSERT] Business Days before the commencement of the Final Inspection of the HIUs, the Contractor (on the basis of rights obtained by ESCo under the development agreement,  Connection Agreement or Works Contract, as applicable) shall obtain from the Developer or Works Contractor, as applicable, the following information in relation to the HIUs:

(j) as built drawings in PDF and AutoCAD format of each type of HIU; 

(k) pressure testing records of the relevant Tertiary Network;

(l) flushing records of the relevant Tertiary Network;

(m) evidence that the relevant Tertiary Network water has been chemically treated;

(n) electrical testing records and certificates of the HIUs;

(o) operation and maintenance manuals, in relation to the HIUs; and

(p) control system operation manual of the HIUs. 

7.1.3 The Contractor shall undertake the Final Inspection of the HIUs installed in Customer Units (ESCo giving the Contractor not less than [INSERT] Business Days’ notice), to assess whether the HIUs are free from any Non-Conformities and provide data via the Installed Managed Equipment to the Contractor to allow the Contractor to comply with the requirements of this Agreement, including receipt of operating data that allows the nature of any fault to be determined. ESCo shall procure the grant to the Contractor of reasonable access for the Contractor to undertake the Final Inspection. The Contractor agrees that a representative of ESCo and the Developer and/or Works Contractor, as applicable, shall be permitted to accompany the Contractor and its representatives witnessing the Final Inspection.

7.1.4 The Contractor shall obtain (on the basis of rights obtained by ESCo under the development agreement,  Connection Agreement or Works Contract, as applicable) from the Developer or Works Contractor, as applicable, any updated information listed in paragraph 7.1.2 above if such information is updated, or if new information is available, before the date the Contractor commences the Services in relation to the Metering Systems.

7.2 Defects and Non-Conformities
7.2.1 Not later than [INSERT] Business Days after each inspection of concealed services, the Contractor shall provide a Schedule of Non-Conformities to ESCo and Developer or Works Contractor, as applicable.

7.2.2 Not later than [INSERT] Business Days after the Final Inspection, the Contractor shall provide a final Schedule of Non-Conformities to ESCo and Developer or Works Contractor, as applicable.

7.3 Rectification plan

Within [INSERT] Business Days of the Contractor providing ESCo and Developer or Works Contractor, as applicable, with the final Schedule of Non-Conformities in accordance with paragraph 7.2.2above, the Parties shall meet to mutually agree a Rectification Plan setting out the Non-Conformities and the agreed remedial works and/or actions that Developer or Works Contractor, as applicable, shall take in respect of the Non-Conformities, including any agreed time scales or other terms.

7.4 Takeover
7.4.1 Once the final Rectification Plan has been agreed or determined pursuant to paragraph 7.3 above, the Developer or Works Contractor, as applicable, and the Contractor shall sign a takeover certificate confirming that the Contractor agrees to commence the Services in respect of the HIUs and agrees to commence the Services in respect of such HIUs on the relevant date agreed, excluding those HIUs scheduled as having Non-Conformities.
7.5 Remedial Action

7.5.1 The Contractor shall procure (on the basis of rights obtained by ESCo under the development agreement,  Connection Agreement or Works Contract, as applicable) that the Developer or Works Contractor, as applicable, carries out all of its obligations under the Rectification Plan within the timescales set out in the Rectification Plan and also grants to the Contractor all access reasonably necessary for the Contractor to inspect the HIUs to confirm that the obligations of the Developer or Works Contractor, as applicable, under the Rectification Plan have been carried out to the reasonable satisfaction of the Contractor. The Contractor agrees that a representative of the Developer or Works Contractor, as applicable, and/or ESCo shall be permitted to accompany the Contractor and its representatives on such inspection.

7.5.2 The Contractor shall Takeover those HIUs scheduled as having Non-Conformities preventing them being part of Services, once the Developer or Works Contractors, as applicable, has carried out its obligations for those HIUs under the Rectification Plan. 

7.5.3 Until the Developer or Works Contractor, as applicable, has carried out its obligations under the Rectification Plan, in respect of affected HIUs, the Contractor shall be relieved from performing those elements of the Services that the Contractor is reasonably prevented from carrying out until such obligations are performed.

7.5.4 If the Developer or Works Contractor, as applicable, fails to carry out any of its obligations under the Rectification Plan within the timescales set out in the Rectification Plan and such failure persists for more than [INSERT] Business Days after an initial written notice from the Contractor to the Developer or Works Contractor, as applicable, of its failure to carry out the relevant obligations under the Rectification Plan, ESCo, or the Contractor under instruction from ESCo, may perform, or procure that a third party performs, the relevant obligations under the Rectification Plan and ESCo shall procure that the Developer or Works Contractor, as applicable, shall be liable for ESCo or the Contractor’s reasonable direct costs of doing so. 

7.6 Cost of Inspection and Witnessing
The costs of inspection and witnessing of the HIUs, including any Initial Inspections, are included in the Charges set out in Schedule 4 (Charges). 
Schedule 9  – Site Rules

[INSERT]

Schedule 10  – Standards of Operation and Maintenance

The following standards of maintenance set out the minimum inspection, maintenance, cleaning requirements and disaster recovery provisions that are required for the main elements of the Managed Equipment. 
[INSERT]
Schedule 11 - Performance Security
[INSERT]

Schedule 12  - Standards and Policies
Part 1  – Standards

[NOTE: SET OUT APPLICABLE STANDARDS BINDING ON THE CONTRACTOR  – FOR EXAMPLE:

(a) IET Wiring Regulations BS 7671:2008 (2011);

(b) British Standards and BS Codes of Practice and EN Standards;

(c) Any requirements of the Local Fire Prevention Officer/LFCA;

(d) Any requirements of the local Distribution Network Operator;

(e) All relevant BSRIA Guides

(f) All relevant CIBSE Codes, including without limitation “Heat Networks: Code of Practice”]
Part 2  - Safety Policy

[INSERT SAFETY POLICY BINDING ON THE CONTRACTOR]

Part 3  – Other Policies
[INSERT OTHER POLICIES BINDING ON THE CONTRACTOR]

Schedule 13 - Representatives
Part 1  - Contractor's Representatives
	Name
	Job title
	Responsibilities

	
	Contractor's Representative
	

	
	Contractor's Services Manager
	

	
	Contractor’s Exit Manager
	

	
	[OTHERS]
	


Part 2  - ESCo's Representatives
	Name
	Job title
	Responsibilities

	
	ESCo's Representative
	

	
	ESCo's Services Manager
	

	
	ESCo’s Exit Manager
	

	
	[OTHERS]
	


Schedule 14  - Contract and Service Management
[INSERT]

Schedule 15  - Change Control Procedure
1. Principles
1.1 Each of the following shall be a “Change”:
1.1.1 a change to the Services (including a change in the scope of the Services, a requirement to cease providing any of the Services, a requirement to perform additional services and a change in how any of the Services are performed);

1.1.2 a change in the Output Specification or Service Levels (including related points and deductions accruing for failures);

1.1.3 extending the scope of the Services to include a Network Extension; 
1.1.4 any other change to this Agreement.

2. Procedure

2.1 Either Party shall be entitled to issue to the other a request for a Change (a "Change Request") which must set out:
2.1.1 the nature of the Change requested;

2.1.2 the reason for the Change (including, where applicable, the relevant Change in Law necessitating the Change); and
2.1.3 a timeline by when the Change should be implemented.

2.2 Within [INSERT] Business Days of receiving a Change Request issued by ESCo, the Contractor shall issue its proposal for implementing the requested Change (“Change Control Note”) which must set out:

2.2.1 details of the likely impact, if any, of the Change on other aspects of this Agreement including:

(a) whether, in the Contractor’s reasonable opinion, the Change would put either Party in breach of Applicable Laws or Authorisations and, if it would, any modification to the Change that would avoid such a breach;

(b) whether, in the Contractor’s reasonable opinion, the Change would require any additional Authorisations to be obtained (and, if so, by whom) or any amendment to any Authorisations; 

(c) how the Contractor proposes to implement the Change, including any specifications;

(d) a reasonable timetable for implementation of the Change;

(e) any required modification of the Output Specification or the Service Levels;
(f) any additional documentation required;

(g) any change to working arrangements; 

(h) any amendment required of this Agreement;

2.2.2 details of any increase or decrease to the Charges [in accordance with the Schedule of Rates], provided that:

(a) [if the relevant Change is outside of the scope of the Schedule of Rates, the Contractor shall provide a detailed assessment of the cost of the proposed Change, including:

(i) reasons why the Change is not covered by the Schedule of Rates;

(ii) a breakdown of how the costing has been calculated;

(iii) evidence of how the costing demonstrates best value;]

(b) [the Contractor shall not be entitled to impose any charge or increase in Charges in respect of changes to Services or Service Levels required by a Benchmarking Report;] 

(c) where a Change Request relates to a Change in Law, the Contractor shall only be entitled to increase the Charges as provided for under clause 11 (Change in Law);

2.2.3 the date of expiry of validity of the Change Control Note; and

2.2.4 provision for signature by ESCo and the Contractor.
2.3 If the Contractor issues a Change Request, the Change Request must be accompanied by the Contractor’s Change Control Note.

2.4 For each Change Control Note submitted by the Contractor, ESCo shall, within the period of validity of the Change Control Note:
2.4.1 allocate a sequential number to the Change Control Note; 
2.4.2 evaluate the Change Control Note; and
2.4.3 as appropriate, notify the Contractor either:
(a) that it requires further information; or
(b) that it rejects the Change Control Note, in which case, it may (but shall be under no obligation to) request a revised Change Control Note; or
(c) that it accepts the Change Control Note and arrange for two copies of the Change Control Note to be signed by or on behalf of ESCo and return one of the copies to the Contractor; or
(d) that it is withdrawing the Change Request; or

(e) that it is re-issuing the Change Request, with modifications. 

2.5 For the avoidance of doubt:

2.5.1 ESCo shall be under no obligation to consider or respond to a Change Request proposed by the Contractor unless the Change which is the subject of the Change Control Note results from a Change in Law [necessitating a change in any aspect of this Agreement], in which case, if ESCo rejects the Contractor’s Change Proposal or disputes that there has been a Change in Law or that the Change in Law necessities a Change, either Party may refer the matter to be resolved in accordance with the Dispute Resolution Procedure;

2.5.2 nothing in this Schedule 15 (Change Control Procedure) shall require the Contractor to:

(a) offer services which are materially different to the Services already provided under this Agreement;

(b) breach any Applicable Law or Authorisations,

and, if the Parties are unable to agree whether any Change requested would be in contravention of this paragraph 2.5.2 either Party may refer the matter in dispute to be resolved in accordance with the Dispute Resolution Procedure.

2.5.3 ESCo may refer any matter in dispute to be resolved in accordance with the Dispute Resolution Procedure.
2.6 If ESCo requests a revised Change Control Note, it shall set out its reasons for rejecting the Change Control Note and the Contractor shall, within [INSERT] Business Days, submit a revised Change Control Note, taking into account the reasoning given by ESCo for rejection. The revised Note Control Note shall be subject to consideration in accordance with paragraph 2.4.
2.7 A Change Control Note signed by ESCo and by the Contractor shall constitute an amendment to this Agreement.
Schedule 16  - Exit Plan and Energy Supply transfer arrangements
1. Definitions
1.1 The definitions in this paragraph apply in this Schedule 16.
Assets: all assets and rights other than the Managed Equipment required by the Contractor to provide any of the Services.
Business Process Manual: the manual which is prepared by the Contractor and which details the business procedures which it follows in the provision of the Services.
Contractor Registers: the registers and database referred to in paragraph 4.2.1 and paragraph 4.2.3 of this Schedule 16.
Exclusive Assets: those Assets which are used by the Contractor exclusively in connection with the provision of the Services.
Fair Market Value: the fair market value of the relevant Asset(s) calculated in accordance with [SPECIFY].
Net Book Value: the net book value of the relevant Asset(s) calculated in accordance with [the depreciation policy in [SPECIFY].
[Non-Exclusive Assets: those Assets used by the Contractor in connection with the provision of the Services but which are also employed by the Contractor for other purposes.]
Register: the Contractor Registers or the ESCo Registers, as applicable, and ‘Registers’ shall be construed accordingly.

Transferable Assets: those of the Exclusive Assets which are capable of legal transfer to the Replacement Contractor.
Transferable Contracts: the subcontracts, licences for Contractor’s Software, licences for Third Party Software or other agreements which are necessary to enable the Replacement Contractor to be able to provide the Services.
Transferring Assets: has the meaning set out in paragraph 5.1.1 of this Schedule 16.
Transferring Contracts: has the meaning set out in paragraph 5.1.2 of this Schedule 16.
2. Purpose of Schedule
2.1 ESCo and the Contractor are required to ensure the orderly transition of the Services from the Contractor to a Replacement Contractor in the event of any termination or expiry of this Agreement. This Schedule sets out the principles of the exit and service transition arrangements which are intended to achieve this and upon which the Exit Plan shall be based.
2.2 For the avoidance of doubt, the Contractor is responsible for the overall management of the exit and Service transfer arrangements.
3. Exit Plan
3.1 The Exit Plan shall:
3.1.1 address each of the issues set out in this Schedule 16 to facilitate the transition of the provision of the Services from the Contractor to the Replacement Contractor and shall ensure that there is no disruption in the supply of the Services or of the supply of Energy to Customers and no deterioration in the quality of delivery of the Services;
3.1.2 detail how:

(a) the provision of the Services will transfer from the Contractor to the Replacement Contractor; and

(b) the delivery of the Services by the Contractor to ESCo will transfer to delivery of the Services by the Replacement Contractor to ESCo,

including details of the processes, documentation, data transfer, systems migration, security and the segregation of technology components owned by either Party from any technology components run by the other;
3.1.3 provide a timetable and identify critical issues during the transition period; and
3.1.4 set out the management structure to be put in place and employed during the Termination Period.
4. Obligations during the Term
4.1 The Exit Managers shall liaise with one another in relation to all issues relevant to termination or expiry and all matters connected with this Schedule 16 and each Party's compliance with it.
4.2 During the Term, the Contractor shall:
4.2.1 create and maintain a register of all Managed Equipment assets; 
4.2.2 create and maintain a register of all the Contractor’s Assets, detailing their ownership status as either Exclusive Assets (separately identifying Transferable Assets) or Non-Exclusive Assets and the [Net Book Value OR Fair Market Value] of Transferrable Assets; 
4.2.3 create and maintain a database setting out the Contractor’s technical infrastructure through which the Services are delivered. Such database shall be capable of allowing staff of the Replacement Contractor to acquire sufficient technical understanding of how the Contractor provides the Services to ensure the smooth transition of the Services with the minimum of disruption to Customers; and
4.2.4 at all times keep the Contractor Registers up to date and shall maintain copies of any agreements referred to in any Contractor Registers.
4.3 The Parties shall agree the format of the Contractor Registers as part of the process of agreeing the first Exit Plan.
4.4 At the same time as the Contractor submits a revised Exit Plan, it shall also submit to ESCo up-to-date Contractor Registers.
4.5 The Contractor shall ensure all Exclusive Assets are clearly marked to identify that they are exclusively used for the provision of the Services under this Agreement.
4.6 On reasonable notice, the Contractor shall provide to ESCo, such material and information as ESCo shall [reasonably] require in order to facilitate the preparation by ESCo of any invitation to tender and/or to facilitate any potential Replacement Contractor undertaking due diligence (including in relation to the Services, Assets, Customer's Data and Registers).
4.7 ESCo and the Contractor acknowledge that the transition of the provision of the Services to the Replacement Contractor may be phased over a period of time so that certain identified Services are transferred to the Replacement Contractor before others.
4.8 Each Party shall comply with all of its obligations contained in the Exit Plan.
4.9 From the date [six months] before expiry or from the service by either Party of any Termination Notice (whichever is the earlier) and during any Termination Period, the Contractor shall not terminate or vary in any material respect any Transferable Contract without ESCo’s prior written consent, such consent not to be unreasonably withheld or delayed.
4.10 Upon termination or expiry (as the case may be) or upon expiration of the Termination Period or, provided that it does not have an adverse impact on the ability of Contractor to provide the Services:
4.10.1 the Contractor shall cease to use ESCo’s Data and, at the direction of ESCo either:
(a) provide ESCo or the Replacement Contractor with a complete and uncorrupted version of the Contractor's Data in electronic form (or such other format as reasonably required by ESCo or the Replacement Contractor); or
(b) destroy (including removal from any hard disk) or return (at ESCo’s option) all copies of Contractor's Data [not required to be retained by the Contractor for statutory compliance purposes] and confirm in writing that such destruction has taken place;
4.10.2 The Contractor shall erase from any computers, storage devices and storage media that are to be retained by the Contractor after the end of the Termination Period and any software containing the IPRs owned by ESCo;
4.10.3 The Contractor shall transfer to ESCo or the Replacement Contractor such of the following as are in the Contractor's possession or control:
(a) all materials created by the Contractor in connection with the provision of the provision of Services, the IPRs in which are owned by the Contractor; and
(b) any equipment which belongs to ESCo;
4.10.4 the Contractor shall vacate the Energy Centre Site and any Served Premises; and
4.10.5 each Party shall return to the other Party all Confidential Information of the other Party and shall certify that it does not retain the other Party's Confidential Information, save to the extent that ESCo requires the same to appoint and instruct the Replacement Contractor. 
5. Transfer of assets and contracts
5.1 Not less than [six months] prior to expiry or, in the case of termination, as soon as practicable (but in any event not later than [one month] following delivery of the up-to-date Contractor Registers) or in the event of a Termination Period, not later than one month prior to the date of expiration of the Termination Period, ESCo shall notify the Contractor:
5.1.1 which, if any, of the Transferable Assets require to be transferred to it and/or any Replacement Contractor (Transferring Assets);
5.1.2 which Transferable Contracts require to be transferred to it and/or to the Replacement Contractor or any other licences of the Contractor's Software required by ESCo and/or the Replacement Contractor (Transferring Contracts);
in order for ESCo to continue to supply Energy and the Replacement Contractor to provide the Services from the end of the Termination Period. At the request of ESCo, the Contractor shall provide such assistance as may be necessary to help ESCo and/or the Replacement Contractor to identify which Transferable Assets and which Transferable Contracts are required for the continued provision of the supply of Energy and the provision of the Services from the end of the Termination Period.
5.2 The Contractor shall sell the Transferring Assets to ESCo or the Replacement Contractor (as determined by ESCo) with effect from the end of the Termination Period and the sale shall take place at such place as ESCo shall specify. ESCo or the Replacement Contractor (as applicable) shall acquire the Transferring Assets at [Net Book Value OR Fair Market Value] in accordance with [INSERT]. Risk in such Transferring Assets shall pass to ESCo or the Replacement Contractor (as appropriate) at the end of the Termination Period and title to such Transferring Assets shall pass to ESCo or the Replacement Contractor (as appropriate) on payment for the same.
5.3 Where the Contractor is notified that ESCo and/or the Replacement Contractor requires continued use of any of the Exclusive or Non-Exclusive Assets, the Contractor shall:
5.3.1 procure a non-exclusive, perpetual, royalty-free licence (or licence on such other terms that have been agreed by ESCo) for ESCo and/or the Replacement Contractor to use such assets (with a right of sub-licence or assignment on the same terms); or failing which
5.3.2 procure a suitable alternative to such assets and ESCo or the Replacement Contractor shall bear the reasonable proven costs of procuring the same.
5.4 The Contractor shall, at ESCo’s request, procure the novation or assignment to ESCo and/or Replacement Contractor of the Transferring Contracts.
5.5 ESCo shall:
5.5.1 accept (or, as applicable, procure that the Replacement Contractor accepts) assignments from the Contractor or join with the Contractor in procuring a novation of each Transferring Contract; and
5.5.2 once a Transferring Contract is novated or re-assigned to ESCo or the Replacement Contractor, ESCo shall carry out, perform and discharge all the obligations and liabilities created by or arising under that Transferring Contract and exercise its rights arising under that Transferring Contract or, as applicable, procure that the Replacement Contractor does the same.
5.6 The Contractor shall have no further obligation or liability under a Transferring Contract which is assigned or novated to ESCo (or the Replacement Contractor) pursuant to paragraph 5.4 of this Schedule 16 in relation to any matters arising following the date of such assignment or novation.
6. Payment on termination or expiry
6.1 Subject to paragraph 6.2 of this Schedule 16, ESCo shall, or shall procure that the Replacement Contractor shall, pay to the Contractor the price determined in accordance with paragraph 5 of this Schedule 16:
6.1.1 for the Transferring Assets; and/or
6.1.2 for the continued use of the Exclusive Assets and Non-Exclusive Assets as referred to in paragraph 5.3 of this Schedule 16.
6.2 Any Charges to be paid by ESCo in respect of the Contractor performing its obligations in this Schedule 16 (if any) shall be determined in accordance with  Schedule 4 (Charges). The continued provision of the Services shall be paid for in accordance with the Charges relating thereto.
7. Apportionments
7.1 There shall be apportioned between the Contractor and ESCo or the Replacement Contractor and ESCo all outgoings and expenses (including any remuneration due) and all rents, royalties and other periodical payments receivable in respect of the Transferring Assets and Transferring Contracts.
7.2 This apportionment shall be carried out as follows:
7.2.1 the payments shall be annualised and divided by 365 to reach a daily rate;
7.2.2 ESCo shall be responsible for or shall procure that the Replacement Contractor shall be responsible for or entitled to (as the case may be) an amount equal to the number of complete days during the period of the invoice after the transfer, multiplied by that daily rate; and
7.2.3 the Contractor shall be responsible for or entitled to (as the case may be) the rest of the invoice.
7.3 Each Party shall pay and ESCo shall procure that the Replacement Contractor shall pay any monies due under this paragraph 7 as soon as practicable.
Schedule 17  - Data Processing
[DATA PROCESSING CLAUSES]
Schedule 18  - Drawings
[Annex drawings for:

Initial Heat Network

[Initial Electricity Network]

Energy Centre Site

Managed Equipment Schematic

Schedule 19  – Customer Supply Agreements
[APPEND TEMPLATE CUSTOMER SUPPLY AGREEMENTS]
	Signed by CONTRACTOR in the presence of:
	.......................................


.......................................
[SIGNATURE OF WITNESS]
[NAME, ADDRESS AND OCCUPATION OF WITNESS]
	Signed by ESCO in the presence of:
	.......................................


.......................................
[SIGNATURE OF WITNESS]
[NAME, ADDRESS AND OCCUPATION OF WITNESS]
� Identify where the district heating scheme is


� The recital allows for any D&B contractor to be identified. Where this O&M Agreement is used under the umbrella DBOM Agreement, the contractor identified here will be the same as the Contractor identified in the O&M Agreement itself


� The recital allows for any D&B contractor to be identified. Where this O&M Agreement is used under the umbrella DBOM Agreement, the contractor identified here will be the same as the Contractor identified in the O&M Agreement itself


� Consider whether this needs to extend to network outside of a building and extending across a wider commercial development


� Check to conform to particular network design


� As drafted, this Agreement gives Contractor monopoly rights to allow/refuse access at the end of the Initial Term.  Depending upon the structure of the district heating network and associated supply rights, Parties should consider how they are addressing continuity of supply to customers. How that is addressed in this Agreement will need to follow whether and how continuity in supply is secured across the matrix of heat contracts.


� Parties should consider where responsibility should lie for obtaining Authorisations and in whose name they should be obtained.


� Specify any types of liability to be subject to the cap to be set in the next square brackets – eg. insured risks


� Set cap on liability applicable to specified types of liability – eg insured risks capped at limits of insurance


� For example, a monetary amount or a multiple of the Charges.


� Specify any types of liability to be subject to the cap to be set in the next square brackets – eg. insured risks


� Set cap on liability applicable to specified types of liability – eg insured risks capped at limits of insurance


� For example, a monetary amount or a multiple of the Charges.


� Output Specification might include, eg: fuel conversion efficiency, boiler heat utilization, flow and return temperatures, 


� Performance Monitoring Reporting System should include measures for recording and reporting Contractor’s achievement of the Output Specification, including periodicity of measurement and reporting. 


� Insert preferred form of collateral warranty


� Site rules appropriate to parties and project context to be inserted


� Add preferred form(s) of performance security
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